
RESOLUTION NO. ___ _ 

A RESOLUTION OF THE CITY OF SANTA CLARA, 
CALIFORNIA, CERTIFYING AN ENVIRONMENTAL 
IMP ACT REPORT FOR THE PROPOSED 49ERS SANTA 
CLARA STADIUM PROJECT AT 4900 CENTENNIAL 
BOULEVARD (INCLUDING PROPERTIES ON 
CENTENNIAL BOULEY ARD, AND ON THE NORTH AND 
SOUTH SIDE OF TASMAN DIUVE), SANTA CLARA 

SCH# 2008082084 
CEQ2008-0 I 060 

BE IT RESOLVED BY THE CITY OF SANTA CLARA AS FOLLOWS: 

WHEREAS, on March 12, 2008, 49ers Stadium, LLC ("Applicant") filed an application for the 

development of an approximately 40-acre site located at 4900 Centennial Boulevard (including 

properties on Centennial Boulevard, and on the north and south of Tasman Drive) ("Project 

Site"); and 

WHEREAS, the application proposes to allow the construction of an approximately 68,500 seat 

open-air stadium, with possible expansion for up to 75,000 seats for special events, for use by up 

to two National Football League (NFL) teams and other non-NFL events that are compatible 

with the type of venue proposed. Such other uses could include concerts and non-football 

sporting events; and 

WHEREAS, in order to proceed with this proposal, five specific development components 

would be involved: (I) the Stadium, (2) relocation of an existing electrical substation, (3) a new 

six-story parking garage, (4) the use of surrounding properties for off~site parking, and (5) a 

transportation management plan. There are also fourteen implementing actions that the City 

would potentially take to facilitate these development components: (I) a General Plan Text 

Amendment, (2) Amendment of the Bayshore North Redevelopment Plan, (3) a rezoning of a 
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portion of the Project Site to Planned Development (PD) zoning, ( 4) vacation and abandonment 

of an existing roadway; (5) approval of a tentative map; (6) approval of a disposition and 

development agreement and related conveyance documents; (7) creation of a parking overlay 

zone; (8) creation of a joint powers authority public agency ("Stadium Authority") that will 

develop and own the Stadium; (9) approval of a parking Variance, ( 1 0) approval of a parking 

arrangement or master plan that utilizes existing off-site parking facilities; (11) funding the 

construction of a new six-story parking garage to serve the Project, the convention center, and 

Great America theme park; (12) funding the abandonment, removal and relocation of portions of 

the transmission lines and electrical substation equipment located on the Tasman Substation Site; 

( 13) creation of a Mello-Roos community facilities district or other financing district for hotels in 

the Stadium area if approved by a vote of the affected hotels; and (14) approval of a ballot 

measure to authorize the City to carry out the Stadium portion. These five project components 

and fourteen implementing actions are collectively referred to as the "Project"; and 

WHEREAS, on February 23, 2009, the City of Santa Clara ("City") posted and distributed a 

Notice of Preparation of a Draft Environmental Impact Report ("DEIR"), soliciting guidance on 

the scope and content of the environmental information to be included in the DEIR; and 

WHEREAS, based on responses to the Notice of Preparation, the City prepared the DEIR, dated 

July 30, 2009 (SCH No. 2008082084), which reflected the independent judgment of the City as 

to the potential environmental impacts of the Project; and 

WHEREAS, the City circulated copies of the DEIR to the public agencies that have jurisdiction 

by law with respect to the Project, as well as to other interested persons and agencies, and the 

City sought the comments of such persons and agencies for a minimum forty-five (45) day 

Resolution Certifying FEIR for 49ers Stadium Project 
Rev. 02-17-09; Typed 12-7-09 

Page 2 of 5 



review period, beginning on July 30, 2009 and concluding on September 14, 2009 ("Comment 

Period"); and 

WHEREAS, the City subsequently extended the public review and comment period for the 

DEIR by two weeks and concluded on September 28, 2009, for a total public review and 

comment period of 61 days ("Extended Comment Period"); and 

WHEREAS, the City received comment letters from state and local agenctes and from the 

public during the Extended Comment Period. The City prepared written responses to these 

comments, which responses provide the City's good faith, reasoned analysis of the 

envirmm1ental issues raised by the comments, and included these responses in a Final 

Environmental Impact Report ("FEIR"). The FEIR consists of the DEIR; a list of agencies, 

organizations, businesses and individuals to whom the DEIR was sent; a list of the comment 

letters received on the DEIR; revisions to the text of the DEIR; responses to comments received 

on the DEIR; and copies of the comment letters; and 

WHEREAS, a Planning Commission Staff Report, dated November 18, 2009, and incorporated 

herein by this reference, described and analyzed the FEIR and the Project for the Planning 

Commission; and 

WHEREAS, the Planning Commission reviewed the FEIR prepared for the Project, the Planning 

Commission Staff Repm1 pet1aining to the FEIR and all evidence received at a public meeting on 

November 18, 2009, at which time all interested parties had the opportunity to be heard. 

Following the consideration of the public comments and based on the record before it, the 

Planning Commission recommended that the City Council certify the EIR; and 

WHEREAS, no significant new issues or information were raised at the November 18, 2009 

Planning Commission meeting; 
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WHEREAS, at the November 18, 2009 meeting, City staff provided verbal responses to the 

testimony received at that meeting. City staff also prepared a Summary for consideration by the 

City Council on December 8, 2009, incorporated herein by this reference, identifying these 

comments and responses from the November 18, 2009 meeting and providing additional 

responses, and this Summary has been presented to the City Council and shall be attached to the 

FEIR; 

WHEREAS, a City Council Staff Report, dated December 3, 2009, and incorporated herein by 

this reference, described and analyzed the FEIR and the Project for the City Council; and 

WHEREAS, the City Council reviewed the FEIR prepared for the Project, the City Council 

Staff Report pertaining to the FEIR and all evidence received at a public meeting on December 

8, 2009, at which time all interested parties had the opportunity to be heard; and 

WHEREAS, the FEIR reflects the City's independent judgment and analysis on the potential for 

environmental impacts and constitutes the Environmental Impact Report for the Project; and 

WHEREAS, the FEIR is a separately bound document, incorporated herein by this reference, 

and is available for review during normal business hours in the City Planning Division, file 

PLN2008-06947. 

NOW THEREFORE, BE IT FURTHER RESOLVED BY THE CITY OF SANTA CLARA 

AS FOLLOWS: 

I. That the City Cotmcil hereby finds that the above Recitals are true and correct and by this 

reference makes them a part hereof. 

2. That the FEIR has been completed m compliance with CEQA, the State CEQA 

Guidelines, and the City of Santa Clara Local Environmental Review Procedures. 
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3. That the FEIR was presented to the City Council, which reviewed and considered the 

information and analysis contained therein before certifying the FEIR. 

4. That the FEIR reflects the City's independent judgment and analysis on the potential for 

environmental effects of the Project. 

5. Constitutionality. severability. If any section, subsection, sentence, clause, phrase, or 

word of this resolution IS for any reason held by a court of competent jurisdiction to be 

unconstitutional or invalid for any reason, such decision shall not affect the validity of the 

remaining portions of the resolution. The City of Santa Clara hereby declares that it would have 

passed this resolution and each section, subsection, sentence, clause, phrase, and word thereof, 

irrespective of the fact that any one or more section(s), subsection(s), sentence(s), clause(s), 

phrase(s), or word(s) be declared invalid. 

I HEREBY CERTIFY THE FOREGOING TO BE A TRUE COPY OF A RESOLUTION 

PASSED AND ADOPTED BY THE CITY OF SANTA CLARA, CALIFORNIA, AT A 

REGULAR MEETING THEREOF HELD ON THE DAY OF ___ _ 200_, BY 

THE FOLLOWING VOTE: 

AYES: COUNCILORS: 

NOES: COUNCILORS: 

ABSENT: COUNCILORS: 

ABSTAINED: COUNCILORS: 

Attachments Incorporated by Reference: None 

ATTEST: ---------------------
ROD DIRIDON, JR. 
CITY CLERK 
CITY OF SANTA CLARA 

S:\CityClerk\RESOLUT!ONS\COUNCIL FULL TEXT STARTING 2009 WITH NO. 09-7583\12-08-09 Certifying Environmental Impact 
Report for the Proposed San Francisco 49crs Stadium 4900 Centennial Boulevard. doc 

Resolution CertifYing FEIR for 49ers Stadium Project 
Rev. 02-17-09; Typed 12-7-09 

Page 5 of5 



'2f6-\ 
Planning & Inspection 

Date: 

To: 

From: 

Subject: 

Interoffice Memorandum 

December 7, 2009 

City Manager 

Director of Planning and Inspection 

49ers Stadium EIR: Responses to CEQA Written Comments Received 
since the Planning Commission Meeting of November 18, 2009 

The City has received several written comments since the Planning Commission reviewed the 
Final Environmental Impact Report (EIR) at their regular meeting of November I 8, 2009. 

Insofar as the City Council will consider certification of the EIR at their regular meeting of 
December 8, 2009, staff has prepared written responses to those recent comment letters 
(including e-mails) that address enviromnental issues or process. These written materials will 
become an addendum to the comprehensive EIR for the stadium project and a part of the 
administrative record. 

Commenter I Issue /Response 

Hogc, Fenton, Jones & Appel (representing Cedar Fair) 
This is a letter that was referred to by !vir. John Hickey in his presentation to the 
Planning Commission on November 18, 2009. The item was received by the City on 
December 7, 2009. The letter addresses adequacy of time to provide comments on the 
F£1R. consistency of the project with the General Plan and financial, traffic, and 
parking implications of approving the stadium; the letter asks the Commission to 
continue their consideration of the EIR on November 18. 

The State CEQA Guidelines require a public review aud comment process, but do not 
require public hearings at any stage of the environmental review process, including the 
certification of an E!R. In compliance with CEQA, the City circulated the ElR for the 
required 45-day review period from July 30, 2009 to September 14, 2009. The City 
subsequently extended the public review and comment period by two weeks and 
concluded on September 28,2009, for a total public review and comment period of61 
days. The Final E!R was brought before the Planning Commission at a regular meeting 
on November 18, 2009 to give the public an additional oppmtunity to make comments 
as the Commission considered making a recommendation to the City Council regarding 
certifying the E1R. Comments on the EIR may also be presented directly to the City 
Council. 

The options for projects and facilities that create financial resources for the City within 
the Bayshore North Area are undefined and not limited; it assumes a combination of 
complementary and competing activities and land uses could meet the objectives of the 
General Plan policy. Determinations as to the measure of benefit in generating revenues 
to the City are not environmental considerations. 

Dated 

November 18 
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The stadium project proposal identifies a limited number of potential days of conflict 
between the Theme Park and Football seasons. The discussion of potential conflicts is 
provided on page 83 of the Final EIR, including the consideration of scheduling non-
NFL events around Theme Park days of operation. It is assumed that the operations of 
the Theme Park would not be affected on all days when the stadium is not in use or in 
limited use with small events. Theme Park overflow parking can be accommodated to 
replace parking currently located on the proposed stadium site. 

Severe traffic congestion identified in the EIR for peak hour use before and after large 
stadium events would affect access to the Theme Park during those periods when both 
facilities are operating at a high leveL The TMOP mitigation measure described in 
Master Response B of the FEIR (p.7) would address traffic control in this situation. 

Patrick Grant 
This letter provides clarification and supplemental information related to the letter 
submitted by the commenter on August 14, 2009 on the Draft EIR. 

The comment regarding the quality of electronic images created from Mr. Grant's letter 
of August 14,2009 is acknowledged. The images in the printed copy of the Final EIR 
appear legible. A URL link to the letter and images is provided by the commenter. 

Additional comments regarding pedestrian bridge considerations are acknowledged. 
This comment was addressed in the Final EIR; there are no proposed changes to the 
response provided in the Final EIR (p. 113). 

The comment regarding broader considerations in approving the project are 
acknowledged but are not related to the EIR. 

Patrick Grant 
This letter providesftmher clarification and supplemental information for the letter 
submitted on by the commenter August 14, 2009 on the Draft EIR. 

I The comment reiterates the identification of the Hetch-Hetchy bicycle trail in the 
County-wide planning process. The comment is acknowledged; the Final EIR response 

I (p. 113) notes that the stadium project does not interfere with the Hetch-Hetchy right-of-
I way and that there is no nexus for the stadium to complete this section of the traiL 
i 

Deborah Bress 
This letter asks !hal the Planning Commission reconsider its recommendation to the 
Council for certification of the EIR. 

Point #I asserts that the Planning Commission's considerations on November 18,2009 
were in regards to the stadium project, rather than just the EIR. The EIR describes the 
stadium project and addresses the potential environmental effects of the project, but it is 
only an informational document for use by decision makers when they consider the 
merits of the project. The recommendation for certification of the EIR is not an action 
on the project itself. 

In Point #2 the commenter opines that the EIR and project should be considered 
together and that the traffic analysis is not adequate. The Draft Transportation 

November 18 

November 19 

November 23 
(et seq) 
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Management Plan (TMP) is incorporated into the Draft EIR, establishing transit 
objectives among other things, and is a component of the project. The TMOP is a 
mitigation measure that will be required in the approval of the project to address traffic 
and transit movement and access to parking. Where it is not practical to define all of the 
specific details of a mitigation measure when an EIR is prepared, the CEQA Guidelines 
authorize a lead agency to defer formulation of the specifics if the mitigation measure 
describes the options that will be considered and identifies performance standards. Prior 
to the design and entitlement stages, there is insufficient information to prepare detailed 
circulation plans or set up transit services, but the options to be considered and 
performance standards of the TMOP are described in detail in Master Response Bon 
pages 7-11 of the FEIR. 

Point #3 asserts that mitigation measures in general are not adequate. CEQA requires 
that mitigation measures be identified that can minimize a project's significant 
environmental effects. Some impacts described in the DEIR cannot be mitigated to a 
less than significant level. The City shall consider these impacts, both mitigated and 
unmitigated, at the time that it weighs approval of any component or implementing 
action of the project. 

The DEIR Appendices referred to in Point #4 have been available on line and at City 
Hall for the public since the circulation of the Draft EIR in July 2009. The Draft and 
Final EJRs were available at the public meeting of the Planning Commission on 
November 18, 2009. 

Regarding Point #5, the EIR describes an array of potential uses of the stadium, in 
addition to football games, that could be scheduled at any given time. The intent was to 
provide a range of uses representing a reasonable expectation of events over time. 

County of Santa Clara Roads and Airpot·t Department 
This letter acknowledges receipt of the Final EIR by the agency and redirects two points 
that were made by the agency and addressed in the Draft EIR. 

The contribution of fair share fees would be applied to the project approval for 
programmed improvements at four intersections that affect County expressways, as 
stated on page 23 of the FEIR. For intersections with no programmed improvements, 
there is no metric for imposing a fair share contribution, and the City lacks the authority 
to require a developer to fund improvements that would be speculative. 

It is anticipated that the County roads department will be included in the TMOP group, 
as noted on page 23 of the FE!R, and the means to address planning and operations of 
facilities in the vicinity of the stadium will be an integral part of the TMOP 
responsibility. Funding for public safety joint powers is already addressed in the Term 
Sheet. 

Michael J. Antonini, D.D.S. 
The letterfol/ows upon comments provided on September 25 and September 28 
regarding the DEIR. 

The Caltrain stations are identified in the EIR and options for access to the stadium are 
described in the EIR, including the direct connection between Caltrain and the VTA 

November25 

November 27 
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Light Rail in Mountain View, as well as options for public or private charter bus 
connections, as stated on page 139 of the FEIR. The City and VTA staff have been 
reviewing options and these are to be an integral part of the TMOP, as noted in Master 
Response B on page 7 of the FEIR. 

Certain street closures and controlled access are mitigation measures intended to 
minimize impacts on pedestrian safety and on neighborhood parking and tranquility, 
depending upon location. Although persons accustomed to traveling on those roads 
would be inconvenienced on game days, the current level of traffic on those streets is 
relatively low, and closure of these routes would not create a new significant 
environmental impact 

The comment regarding refurbishment of Candlestick Park is acknowledged; the 
Hunters Point EIR was released subsequentto the preparation of the Final EIR for the 
Santa Clara stadium. 

The concept of shared parking on surrounding private commercial/industrial properties 
is a component of the project, and relies upon City entitlements for and contracts with 
participating owners, which will ensure the availability of parking spaces on those lots 
at designated times. Master Response B in the FEIR (p. 7) addresses the stadium 
parking program requirements and process. 

The Draft ElR and TMP present projections of greater transit ridership at the Santa 
Clara site than currently occurs at Candlestick Park, given the proximity of multiple 
transit services. Although the comments recognize the availability ofCaltrain, they 
overlook the Capitol Corridor & ACE train stop at the nearby Great America station on 
Lafayette Street. In addition, the Santa Clara site is essentially surrounded by a network 
of two State freeways (101 and 237) and two expressways (Lawrence and Montague) 
that serve the site, all within a 1.5 mile radius of the site. 

The comment regarding the appearance of errors and omissions in the FEIR provides no 
specific details, other than those addressed above. 

The commenter's opinion that the proposed site is too small is acknowledged. 

Kevin Brown 
The letter expresses concern about presenting comments on the Final EIR and about the 
stadium plan associated with the EIR. 

The State CEQA Guidelines require a public review and comment process, but do not 
require public hearings at any stage of the environmental process, including the 
certification of an EIR. In compliance with CEQA, the City circulated the EIR for the 
required 45-day review period from July 30,2009 to September 14, 2009. The City 
subsequently extended the public review and comment period by two weeks and 
concluded on September 28, 2009, for a total public review and comment period of 61 
days. The Final EIR was brought before the Planning Commission at a regular meeting 
on November 18, 2009 to give the public an additional opportunity to make comments 
as the Commission considered making a recommendation to the City Council regarding 
certifying the EIR. Comments on the EIR may also be presented directly to the City 

December 3 
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Council. 

The "plan" referred to by the commenter is the project description presented in Section 
2 of the DEIR. Confusion regarding the absence of a "plan" before the Commission on 
November 18 relates to the fact that the Commission had no specific project approval in 
front of them at that time, only the recommendation on certification of the EIR. The 
City Council is considering the EIR for ce1iification on December 8 because the CEQA 
Guidelines require that the lead agency ce1iify the EIR "upon the earliest commitment" 
to go forward with a project. If the Council takes action to place a ballot measure before 
the voters, that will constitute "the earliest commitment," even though the project may 
ultimately be approved or disapproved by either the voters or the Council. The 
Commission and Council will need to rely upon the EIR for later approvals if it is 
certified and the project moves ahead. If for any reason the project as described in the 
EIR changes, the City will need to evaluate whether further environmental analysis is 
required. 

Nancy Lang 
The feller questions the actions to be taken by the City Council on December 8, 2009. 

The Council agenda of December 8, 2009 includes an action to certifY the EIR for the 
stadium project The ballot measure will not be prepared for Council action that 
evening, but it is anticipated that Council will give direction to the City Manager 
regarding the ballot measure. No other items identified in the Jetter will be action items 
on December 8. 

City of Sunnyvale 
The feller acknowledges the regional benefits that will be derived from the stadium 
project and addresses elements of the TMOP. 

I The commenter is correct that the City of Sunnyvale will be a pmiicipant in the TMOP 
process and that the five points identified in the letter will be addressed in the ongoing 
TMOP process. 

Kevint:. Riley, AICP 
Director of Planning and In spec 10n 

cc: Assistant City Manager Ron Garratt 
Acting City Attorney Elizabeth Silver 
RDA Counsel Karen Tiedemann 

December 3 

December 7 
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DATE: December 8, 2009 

AGENDA REPORT 
City of Santa Clara, California 

TO: City Council for Information 

FROM: Executive Assistant to the Mayor and City Council 

Agenda Item # 5 b- \ 

SUBJECT: Correspondence Received Regarding Proposed 49ers Stadium EIR Certification 

Attached are commtmications received in the Mayor & Council Offices from Saturday, December 5, 
2009 through Tuesday afternoon, December 8, 2009, regarding the proposed 49ers Stadium ERI 
Certification. 

There are a total of 11 items attached herewith. 

APPROVED: 

Documents Related to this Report: 
1) Communications received 



Kimberly Green 

From: 

Sent: 

To: 

Hickey, John A. [JAH@hogefenton.com] 

Tuesday, December 08, 2009 4:56 PM 

Kimberly Green 

Subject: Cedar Fair Comments on Final EIR for 49ers Stad'1um Project 

Attachments: Letter to Santa Clara CC re Final EIR (12-8-09).pdf 

Mayor and Council Members, 

Attached please find Cedar Fair's comments on the Final EIR for the 49ers Santa Clara Stadium Project. 

John A. Hickey 1 Attorney 
jah@hogefenton.com 408.947.2414 direct 

Hoge Fenton Jones & Appel I Silicon Valley Office 
60 South Market Street· Suite 1400• San Jose· CA • 95113 
www.hogefenton.com 

Page 1 of 1 

The information in this e-mail message may be privileged. confidential, and protected from disclosure. If you are not the intended recipient, any use. dissemination. 
distribution or copying is strictly prohibited. If you have received this communication in error, please immediately notify the sender and permanently delete all 
copies, electronic or other, you may have. This applies even if this notice is embedded in a message that is forwarded or attached. 

IRS Circular 230 Disclosure. IRS regulations generally provide that for the purpose of avoiding federal tax penalties, a taxpayer may rely only on 
formal written advice meeting specific requirements. Any tax advice in this message (including any attachments) does not meet those requirements and 
is not intended or written to be used, and cannot be used, for tile purpose of avoiding federal tax penalties or promoting, marketing or recommending to 
another party any transaction or matter addressed herein. 

12/8/2009 
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HOGE, FENTON 
]ONES & APPEL, INC. 

Attorneys at Law \ Serving Northern California since 1952 

December 8, 2009 

VIA ELECTRONIC DELIVI<,RY 

Mayor Mahan and Members of the City Council 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, California 95050 

John i\. Hickey 
408.947.2414 

jah@hogcfenton.et)m 

Re: Final EIR for the 49ers Santa Clara Stadium Project 

Dear Mayor and Council Members: 

Cedar Fair L.P., tbe owner and operator of the Great America theme park in Santa Clara, 
submits the following comments on the environmental impact report (EIR) prepared by the City 
of Santa Clara for the 49ers Santa Clara stadium project. 

Cedar Fair and Great America 

Cedar Fair owns and operates the Great Atnerica theme park pursuant to a ground lease 
with the City. Cedar Fair pays a minimum of $5,300,000 in rent each year for tbe right to operate 
the theme park, for substantial control over adjacent parcels, and for protection from interfering 
uses on those adjacent parcels. The City signed the ground lease for the theme park in 1989 and 
has, over the last 20 years, collected rent approaching a total of $100,000,000. The theme park 
was one of d1e first major redevelopment projects in the City's N ord1 Bayshore Redevelopment 
Area, and it has served as a n1ajot anchor for the subsequent developtnent of the area. In 
addition to the rent that the City receives each year under the ground lease, the City receives 
substantial benefit from the increased property taxes and sales taxes every year as a result of Great 
America. Cedar Fair enjoys providing important cultural and economic benefits to the residents 
and businesses of Santa Clara and contributing to the heald1 of the community. 

Comments on the Draft EIR 

Cedar Fair submitted comments on d1e Draft EIR for d1e stadium project on September 
25, 2009. The City provided responses to Cedar Fair's comments in tbe Final EIR. However, 
many of d10se responses were dismissive and not supported by substantial evidence in the record. 
Cedar Fair therefore renews its September 25, 2009, comments on d1e EIR. 

81495:4861%_5 

San jose Office I 60 South Market Street Su1te 1400, San Jos.e, Califoma 95113-2396 
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Comments on the Final EIR 

With regard to the Final EIR, Cedar Fair highlights the following concerns: 

Failure to Impose Mitigation Measures 

Section 21081 of the Public Resources Code prohibits the City from setting an election to 
consider the Term Sheet without first adopting all feasible mitigation measures that would 
substantially lessen or avoid the project's significant environtncntal impacts. However, it appears 
that the City intends to violate section 21081. 

The agenda report for the City Council's December 8, 2009, meeting recommends that 
the City Council certify the EIR without adopting any findings pursuant to sections 15091 or 
15093 of the California Environmental Quality Act (CEQA) Guidelines, nor any mitigation 
monitoring or reporting program (MMRP) pursuant to section 15097. Instead, the City proposes 
to adopt the finclings and the MMRP at a subsequent meeting when the City Council sets an 
election to consider the Term Sheet. However, neither the CEQA findings, nor the MMRP, nor 
the Term Sheet in1pose any of the mitigation measures identified and recommended in the EIR. 
'll1e CEQA findings arc merely that: findings; and the Ivll'v!RP simply monitors or reports. 
Neither document imposes the mitigation measures as conditions of approval. Thus, in effect, 
the City proposes to certify the EIR and set an election to consider the Term Sheet without 
requiring that the project be subject to any mitigation measures. 

Failure to Consider Economic and Social Impacts Related to Physical Impacts 

The Final EIR incorrectly dismisses Cedar Fair's comments regarding the profits and 
losses that Cedar Fair expects could occur as a result of the project as speculative and not related 
to environmental inlpacts. (Final EIR at 81-84.) Contrary to the assertion in the Final EIR, the 
information provided by Cedar Fair is based on a con1parable prior situation in Houston. 
Moreover, while CEQA does not require an analysis of purely economic or social impacts, CEQA 
does require analysis of econotnic, social, and other non-physical impacts where those impacts 
could either lead to indirect physical impacts or indicate the significance of a physical impact. 
Unfortunately, the EIR fails throughout to consider such impacts. 

Failure to Consider Great An1erica in the Transportation 11anagement Plan 

Despite the fact that the draft Transportation Management Plan (TMP) attached to the 
EIR as Exhibit I has gone through multiple iterations, the TMP fails to identify the Great 
_1\mer.ica theme park as one of the local facilities tl1at could be affected by vehicles entering and 
exiting the stadium during game days. The TMP mentions a church, a movie theater, a mobile 
home park, a country club, and local hotels, but does not include Great America. TI1e failure to 
include Great America in the TMP demonstrates how poorly the TlYIP is designed, and how little 
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assurance it provides that the City and the 49ers will take steps to control the severe traffic that 
will clog up the area during stadium events. 

Improper Deferral of Mitigation 

The EIR improperly defers mitigation of transportation impacts by relying on an 
undeveloped and undefined Transportation Management and Operations Plan (I'MOP). The 
EIR recommends that the City, the 49ers, and other agencies prepare the Tl'vlOP as a mitigation 
measure to address the project's significant impacts on traffic and transportation. The EIR 
concludes that the TlvlOP would substantial lessen or avoid some of the project's significant 
impacts. 

However, there is no basis for the EIR to conclude that the TlvlOP would lessen or avoid 
any impacts of the project, because the TlvlOP has not yet been adopted and the EIR does not 
identify any performance standards for the Tl'vlOP. In the absence of performance standards, the 
TIVIOP is just a name and a process, not n1itigation. 

Failure to Establish Presumed Project Linlltat:ions as 1\lfitigation Measures 

The Final EIR asserts that non-NFL events "would be scheduled by the Stadium 
Authority in cooperation with the Theme Park to minimize access and parking conflicts." (Final 
EIR at 83.) However, that assertion is not reflected in any mitigation measure or other 
enforceable condition of the project. Without sotne sort of re(Jui.tement, there is no assurance 
that non-NFL events would be scheduled by the Stadium Authority in cooperation with Great 
America. Therefore, the EIR must consider the full extent of the impact. 

Failure to Consider the MTC Transportation 2035 Plan 

CEQA reqnires the EIR to discuss any inconsistencies between the proposed project and 
applicable regional plans. On April22, 2009, d1tee months before dre City released dre Draft 
EIR, the Metropolitan Transportation Commission (lvlTC) adopted the Transportation 2035 Plan 
for the San Francisco Bay Area, which specifies how some $218 billion in anticipated federal, state 
and local transportation funds will be spent in the nine-county Bay Area dnring d1e next 25 years. 
However, the EIR does not discuss the Transportation 2035 Plan at all, despite the fact that the 
EIR identifies impacts to freeway segments drat the Transportation 2035 Plan does not anticipate. 
(See Final EIR at 80.) 

Failure to Adopt Feasible Mitigation fot Impacts to Santa Clara Roadways 

EIR acknowledges that impacts on eight intersections in Santa Clara would be significant. 
EIR also acknowledges that the physical improvements identified in section 4.8.5 would lessen 
the significant impacts. But the EIR, without explanation, does not recommend that any of the 
improvements be constmcted as a condition of the project. Based on the information provided 
in the EIR, the physical improvements appear to be feasible, and therefore CEQA requires drat 
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they be included as mitigation measures for the project. While fair share contributions may be an 
acceptable form of mitigation for the cumulative impacts of a project, fair share contribution docs 
not adequately tnitigate the project's direct irnpacts. 

Failure to Adopt Feasible Mitigation for Impacts to Roadways Outside Santa Clara 

The EIR identifies nrunerous impacts to intersections and roadway segments outside of 
the City that are not within the City's sole or concurrent jurisdiction. The EIR also identifies 
potential mitigation that would lessen the impacts to those intersections, but the EIR fails to 
recommend that the city in which the intersections are located i111pletnent the nlltigation tneasures 
or that the City or the 49ers contribute to the mitigation. CEQA allows a lead agency to decline 
to in1plement a mitigation 111easure if it finds that the tneasure is not within the lead agency's 
jurisdiction, but that exception is limited. Where, as here, the City has jurisdiction to require the 
49ers to work apply to the other City to implement the improvement and to make a fair share 
contribution to the improvement, if and when the other jurisdiction decides to implement the 
improvetnent, then the City must impose that requirement as mitigation. 

On page 208 of the Final EIR, the EIR declines to implement a proposed mitigation 
measure on the grounds that the measure "may" not be feasible. CEQA docs not allow the City 
to decline to implement a mitigation measure based on speculation. If the City finds that the 
mitigation measure is infeasible, based on substantial evidence in the record, the City may decline 
to it11pose the 1neasure; otherwise, the City 1nust include the mitjgation 1neasure as a condition of 
approval of the project. 

Failure to Consider the Mandatoq Findings of Significance under Guidelines§ 15065 

The Final EIR relies on thresholds of significance identified in the EIR, even though 
those thresholds have not been adopted pursuant to 15064. 7(b) of the CEQA Guidelines. While 
the City may use thresholds identified in the EIR as a guide to whether an effect would normally be 
considered significant, the EIR must separately consider whether the impacts of the project fall 
within the criteria of section 15065(a) of the CEQA Guidelines. For example, if the 
environmental effects of a project would cause substantial adverse effects on human beings, 
either directly or indirectly, those effects must be identified as significant. 

As Cedar Fair pointed out in comments on the Draft EIR, the project would severely 
increase traffic near the Great America theme park on event days at the stadium. As indicated in 
the EIR, traffic would increase not merely at those segments and intersections where the EIR 
concludes that tl1e level of service would fall below tl1e thresholds of significance, but at most of 
the intersections and roadway segments in the area. The increase in traffic at all of these 
intersections and roadway seg1nents would cause potential visitors to the theme park to avoid the 
area and severely decrease attendance at the park on event days, which in turn would cause a 
substantial adverse effect on the employees of tl1e theme park who rely on their jobs at the park 
for tl1eir livelihood. 
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Failure to Acknowledge Significant Impacts on Solid Waste Facilities 

EIR acknowledges that project would generate 1.6 million pounds (800 tons) of waste per 
year that would need to go in a landfill. The EIR states that the stadium operators will he 
required to implement a Waste Reduction & Recycling Plan that targets 100 percent diversion of 
solid waste from stadium events. However, a ~'target" does not provide any assurance that the 
amount of waste generated will actually be less than the amount projected. 

The EIR states that there is "no limit on the amount of waste materials the City can 
dispose of' at the Newby Island Landfill. Contrary to that assertion, at current disposal rates, the 
Newby Island Landfill is expected to he full by 2024, while the stadium is project to operate for at 
least another 15 years thereafter. 'l11e EIR does not identify any alternative disposal facility for 
the project waste for the remaining 15 years or more that the stadium is projected to operate. 
Therefore, the waste from the project will exceed the existing permitted capacity of the City's 
landfill space, which is a significant environmental impact. The City must identify this impact as 
significant and recirculate the EIR to allow comment and proposed mitigation. 

Post .Hoc Rationalization 

CEQA requires the City, as lead agency for the stadium project, to prepare and certify an 
EIR before approving the project. When the City approved the Term Sheet in June 2009, the 
City violated CEQA, because the City approved the project without first certifying an EIR. 

In approving the Term Sheet, the City increased the political stakes by publicly defending 
the stadium project over objections, put the City's official weight behind the project, committed 
to devoting substantial public resources to the project, and announced a detailed agreement with 
the 49ers to go forward with the project, creating a circumstance whereby the City will not be 
easily deterred from taking whatever steps remain toward the project's fmal approval. 

Consequently, altlwugh the City has subsequently prepared an EIR for the stadium 
project, that EIR still fails to meet tl1e City's obligations under CEQA. As the California Supreme 
Court has recognized, when a city reaches a binding, detailed agreement with a private developer 
and publicly commits resources and governmental prestige to that project, the city's reservation of 
CEQA review until a hter, final approval stage is unlikely to convince public observers that the 
agency fully considered the project's environmental consequences. Save Tara v. City ofli7est 
Ho!/yJvood (2008) 45 Cal. 4th 116. 

Notwithstanding the fact that the Term Sheet included language about future 
environmental review and compliance with CEQA, the City effectively precluded meaningful 
consideration of the proJect, its envll:onmental impacts) and alternatives to the project. 
Statements made by members of the City Council and officers and representatives of the City on 
and after June 2, 2009, show tl1at the City, by adopting the Term Sheet, (i) effectively 
circumscribed and limited their discretion with respect to environmental review and (ii) devoted 
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significant public resotuces to shaping the project and encouraged bureaucratic and financial 
momentum to build irresistibly behind it. 

Public statements by Santa Clara City Council members, Santa Clara City Manager 
Jennifer Sparacino, attorneys for the City, and other City staff members, as recorded on video and 
included in the official records of the City Council, demonstrate that the City regards the Term 
Sheet as a binding agreement committing the City to the project. 

'lhe City's responses to comments on the Draft EIR further demonstrate that the City 
views the Term Sheet as binding and will not allow the scope and terms of the project to deviate 
from the Term Sheet. In response to the Draft EIR prepared by the City, Cedar Fair, the City of 
Cupertino, the City ofSlmnyvale, the State Department of Transportation, the County of Santa 
Clara, the Santa Clara Valley Transportation Authority, and others identified feasible mitigation 
measures or alternatives to the project that would lessen or avoid the project's signifrcant 
envirorunentalll11pacts. Some of these mitigation measures and project alternatives would 
conflict with the Term Sheet but are otherwise feasible. However, the Final EIR prepared by the 
City does not adopt or rec01nmend any mitigation measures or project alternatives that would 
conflict with the Term Sheet. 

Comments by Others 

In addition to the comments outlined above, Cedar Fair supports the comments made by 
the California Department of Transportation, the Valley Transportation Authority, the County of 
Santa Clara, the Bay Area Air Quality Management District, the Santa Clara Valley Water District, 
the Regional Water Quality Control Board, the City of Cupertino, the City of Sunnyvale, the City 
of San Jose, the City of Milpitas, Prudential Insurance, and others that identifY additional impacts, 
potential impacts, and mitigation measures that should be considered in the EIR. 

November 18,2009, Letter to the Planning Commission 

The summary of the Planning Conunission's November 18, 2009, meeting which is 
attached to the December 3, 2009, agenda report for Item SB-1 on the City Council's December 
8, 2009, agenda states that the City did not receive the November 18, 2009, letter from Cedar Fair 
to the Planning Commission. The letter was sent electronically to the Planning Commission and 
the City Clerk, and we received no notification that the letter was not delivered. However, for 
your convenience, we are attaching another copy of the November 18, 2009, letter. 
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Conclusion 

Cedar Fair appreciates yow: consideration of its comments. 

JAH: mjb 

cc: Duffield :rvrnkie 
Peter]. Crage 
Jennifer Sparacino 
Ron Garratt 
Kevin L. Riley 
Rod Diridon Jr. 
Karen Tiedemann 
Harry O'Brien 

Very truly yours, 

HOGE, FENTON, JONES &APPEL, INC. 

General Counsel 
CFO 
City Manager 
Deputy City Manager 
Planning Director 
City Clerk 
Outside counsel 
Coblentz, Patch, et al 

Cedar Fair L.P. 
Cedar Fair L.P. 
City of Santa Clara 
City of Santa Clara 
City of Santa Clara 
City of Santa Clara 
Goldfarb & Lipman 
Counsel to SF 49ers 



HOGE, FENTON 
JONES & APPEL, INC. 

Attorneys at Law I Serv1ng Northern Calilornia since 1952 

November 18, 2009 

VIA ELECTRONIC DELIVERY (PlanningCommission@santaclaraca.gov) 

Planning Conunission 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, California 95050 

Re: Final EIR for the 49ers Santa Clara Stadium Project 

Dear Challperson O'Neill and Members of the Planning Commission: 

John A. 1-lickty 
408.947.2414 

jah@hogcfemon.com 

Cedar Fair, the owner and operator of the Great America theme park in Santa Clara, 
submits the following preliminary comments on the final environmental impact report (Final 
EIR) prepared by the City of Santa Clara for the 49ers Santa Clara stadium project. 

Cedar Fair is deeply disappointed that the City has given Cedar Fait and the public only a 
fc'\v days to review and comment on the Final EIR before the Planning Commission's November 
"18, 2009, hearing. For a proJect of this magnitude, Cedar Fair and the public deserve more time 
to review the Final EIR and the City's responses to public comments on the Draft EIR. In 
addition, the Planning Commission should not be pressured to render a recom1nendation on such 
short notice. 

Cedar Fair has had minimal opportunity to review the Final EIR. However, even after 
o1lly a prelitninaty review, Cedar Fair has discovered that the Final EIR fails to respond 
adequately to the comments that Cedar Fair submitted on the Draft Ell\. 

For example, in its cOirunents on the Draft EIR, Cedar Fair explained that the project is 
inconsistent with Land Use Policy 19 of the General Plan, which requires the City to "(d]evclop 
the Bayshore North area as a long term fmancial resource for the City." In response, the Final 
EIR insists that the stadium project is consistent >.vith Policy 19, because "The City would benefit 
from the revenue generated by both NFL and non-NFL events at the stadimn." However, the 
Final ETR jumps to this conclusion without supporting evidence, As Cedar Fair explained in its 
comments on the Draft EIR, the proposed stadium is projected to produce annual income to the 
City of $1.6 million, but the stadium would jeopardize rent from Great American in the amount 
of $5.3 million annually. Interference with attendance at Great America could result in reduced 
property tax revenue, reduced sales tax revenue, reduced lease payments, and liability of the City 
for Cedar Fair's fmancial damages. 

f)14<J5:513.)25 

San Jose Office I 60 South Market Street SUite 1400. San jose. Californ1a 9) 113"2396 

phone 'lOB 287 9501 fax 408.287.2583 www.hogefeMon.com 
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The Final EIR does not dispute that the City could face a substantial loss in revenue from 
the impact of the stadium on Great America. Instead, the Final EIR simply dismisses this 
potential huge financial hit to the City as "not [anJ envll:onmental consequence of the proposed 
project." 

However, contrary to the assertion in the Final EIR, the potential impact is 
environmental, not just financial. \'(!hile the financial consequences may show how significant the 
potential impact is, the underlying itnpact itself~-increased traffic and time spent driving around 
searching for parking--is environmental. The law is clear that economic or soci~l impacts are 
relevant when determining whether a physical impact is a significant. As the Final EIR itself 
acknm.vledges, "The scheduling of any of the 40 events that 1nay conflict with the Theme Park 
operations could reduce Theme Park revenues somewhat if patrons are discouraged from 
attending the Theme Park because of concerns about parking and traffic." Impacts on parking 
rmd trafftc are physical impacts on the environment that 1nust be considered in the EIR, and the 
potential economic consequences of those parking and traffic impacts make the impacts 
significant. 

Cedar J•~air will continue to review the Final EIR and submit comments. Cedar Fair would 
prefer to allow the City time to respond to Cedar Fair's conuncnts. However, if the City rushes 
forward without giving the Planning Co1111nission, Cedar Fair, or the public adequate time to 
teview and cormnent on the Final EIR, Cedar Fait may be forced to submit the bulk of its 
co1nments at the City's fmal hearing on the EIR. 

We request that the Planning C01nmission continue tonight's public hearing to the next 
meeting, and possibly the meeting after that, in order to provide the public and the Con11nission 
with adequate opportunity to review, comment on, and consider the Final ElR. 

]1\H: mjb 

cc: Rod Du1don, Jr. 
Duffield E. Milkie 

Very truly yours, 

HOGE, FENTON, JONES & APPEL, INC. 

City Clerk 
Cedar Fair 



Kimberly Green 

From: 

Sent: 

To: 

Subject: 

Etnire, Geoffrey C. [GCE@hogefenton.com] 

Tuesday, December 08, 2009 4:53 PM 

Kimberly Green 

FW: 49ers stadium 

Attachments: Cedar Fair Pleadings.pdf 

For your information 

From: Etnire, Geoffrey C. 
Sent: Tuesday, December 08, 2009 2:25 PM 
To: 'Jennifer Sparacino'; Ron Garratt; 'Karen M. Tiedemann' 
Cc: 'Milkie, Duffield' 
Subject: 49ers stadium 

Jennifer, Ron and Karen, 

Page 1 of 1 

Enclosed is a copy of the petition for writ of mandate. We regret that we were forced to file this petition at this time, but we 
had a legal filing deadline of Monday, December 7. 

Having preserved Cedar Fa'ir's legal rights, we hope that we will now be able to put this lawsuit on a back 
burner. We hope and expect that the City and Cedar Fair will continue to negotiate in good faith and that all issues can be 
resolved within a few weeks. Upon reaching an agreement, Cedar Fair will be in a position to dismiss this petition. 

The lawsuit has a single cause of action -- under a recent California Supreme Court case (S§Ye Tara v. Cityof.West 
I:!Qiblwood), the City should have completed the proper environmental analysis prior to adopting the Term Sheet in 
June. The central purpose of CEOA is to assure that decision-makers have an appropriate environmental analysis in front 
of them when making a significant decision on a course for development. In Silv.E> Tara, the City's early development 
decisions were made subject to subsequent CEQA review, but the Supreme Court reversed the city's approvals, stating: 

"When an agency has not only expressed its inclination to favor a project, but has increased the political stakes by 
publicly defending it over objections, putting its official weight behind it, devoting substantial public resources to it, and 
announcing a detailed agreement to go forward with the project, the agency will not be easily deterred from taking 
whatever steps remain toward the project's final approval." 

We are looking forward to working closely with you in the coming weeks. 

Geoff 

Geoffrey C. Etnire I Co-Chair, Real Estate Group I gce@llog~J.tenton.com 
408.947.2490 direct • 925.460.3390 direct· 877.947.2490 toll free 

(all calls roll to cell phone after two rings) 

Hoge Fenton Jones & Appel I Silicon Valley Office 
60 South Market Street· Suite 1400 • San Jose • CA • 95113 
www.hogefenton.com www.dirtlawyer.com 

The information in this e-mail message may be privileged. confidential. and protected from disclosure. If you are not the intended recipient any use, dissemination. 
distribution or copying is strictly prohibited. If you have received this communication in error, please immediately notify the sender and permanently delete all 
copies, electronic or other, you may have. This applies even if this notice is embedded in a message that is forwarded or attached. 

IRS Circular 230 Disclosure. IRS regulations generally provide that. for the purpose of avoiding federal tax penalties, a taxpayer may rely only on 
formal written advice meeting specific requirements. Any tax advice in this message {including any attachments) does not meet those requirements and 
"1s not intended or wr"itten to be used, and cannot be used, for the purpose of avoiding federal tax penalties or promoting, marketing or recommending to 
another party any transaction or matter addressed herein. 

12/8/2009 



1 SEAN A. COTTLE- SBN 146229 
JOHN A. HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408) 287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., 

11 Petitioner, 

12 vs. 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF 

14 THE CITY OF SANTA CLARA; AND 
DOES 1 THROUGH 25, 

15 

16 

17 

Respondents, 

and 

FORTY NINERS STADIUM, LLC, 
18 AND DOES 26 THROUGH 50, 

19 . Real Parties in Interest, 

20 

21 

No. 1 0 9 C V 1 5 8 8 3 6 
VERIFIED PETITION FOR WRIT OF 
MANDATE 

(California Environmental Quality Act, Pub. 
Res. Code§ 21000 et seq.; Code of Civ. 
Proc. §§ 1085 and 1094.5) 

22 Petitioner, CEDAR FAIR L.P., alleges as follows: 

23 PREFATORY STATEMENT 

24 1. By this petition, Petitioner, CEDAR FAIR L.P. ("CedarFair"), seeks a 

25 peremptory writ of mandate vacating approval by the City of Santa Clara ("City") and the 

26 Redevelopment Agency of the City of Santa Clara ("Agency") of a Term Sheet ('Term 

27 Sheet") by and among the City, the Agency, and Forty Niners Stadium, LLC ("49ers"), an 

28 affiliate of the San Francisco 49ers NFL franchise. The Term Sheet sets forth the basic 
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1 terms of a transaction to develop a stadium in Santa Clara that would be the home field of 

2 the San Francisco 49ers. 

3 2. The California Environmental Quality Act ("CEQA") requires the City, as lead 

4 agency for the stadium project, to prepare and certify an environmental impact report 

5 ("E!R") before approving the project. When the City and the Agency approved the Term 

6 Sheet in June 2009, the City and the Agency violated CEQA, because the City and the 

7 Agency approved the Project without first certifying an EIR. 

8 3. In approving the Term Sheet, the City and Agency increased the political 

9 stakes by publicly defending the stadium project over objections, put the City's and the 

10 Agency's official weight behind the project, committed to devoting substantial public 

11 resources to the project, and announced a detailed agreement with the 49ers to go forward 

12 with the project, creating a circumstance whereby the City and the Agency will not be 

13 easily deterred from taking whatever steps remain toward the project's final approval. 

14 4. Consequently, although the City has subsequently prepared an EIR for the 

15 stadium project, that EIR still fails to meet the City's obligations under CEQA. As the 

16 California Supreme Court has recognized, when a city reaches a binding, detailed 

17 agreement with a private developer and publicly commits resources and governmental 

18 prestige to that project, the city's reservation of CEQA review until a later, final approval 

19 stage is unlikely to convince public observers that the agency fully considered the project's 

20 environmental consequences. 

21 THE PARTIES 

22 5. Petitioner, CEDAR FAIR L.P., is a master limited partnership organized under 

23 the laws of the State of Delaware, headquartered in Sandusky, Ohio. Cedar Fair is the 

24 owner and operator of the California Great America amusement park ("Great America") 

25 located in Santa Clara, California. 

26 6. Respondent, CITY OF SANTA CLARA, is a local governmental entity duly 

27 constituted under the constitution and laws of the State of California. The City approved 

28 ': 

Petition for Writ of Mandate 
81989:516324_6 

-2-



1 the Term Sheet through its City Council acting in the capacity as the legislative body of the 

2 City. 
j 

3 7. Respondent, REDEVELOPMENT AGENCY OF THE CITY OF SANTA 

4 CLARA, is a governmental entity duly constituted under the constitution and laws of the 

5 State of California. The Agency approved the Term Sheet through the City Council acting 

6 in the capacity as the legislative body of the Agency. 

7 8. Cedar Fair is informed and believes that Real Party in Interest, FORTY 

8 NINERS STADIUM, LLC, is a limited liability company organized under the laws of the 

9 State of Delaware, with its principal place of business in California. 49ers is a party to the 

10 Term Sheet and is the applicant for land use approvals for the development of a National 

11 Football League stadium ("Project"). 

12 9. Cedar Fair does not know the true names or capacities of those Respondents 

13 and Real Parties in Interest sued herein as DOES 1 through 50. Cedar Fair is informed 

14 and believes and thereon alleges that said Respondents and Real Parties in Interest are in 

15 some manner responsible for the adoption of, imposition of, or administration of those 

16 laws, ordinances, and regulations of which Petitioner complains herein. Cedar Fair will 

17 amend this Petition to set forth the true names and capacities of the fictitiously named 

18 Respondents and Real Parties in Interest when such information has been ascertained. 

19 STATEMENT OF FACTS 

20 A. The Project 

21 10. The National Football League ("NFL") granted the San Francisco 49ers a 

22 franchise in 1950 and the team's home stadium has been Candlestick Park Stadium in San 

23 Francisco since 1971. The 49ers decided to pursue the development of a new stadium at 

24 the Project site near the team's existing training facility in the City of Santa Clara. 

25 11. The Project would be located on multiple legal parcels that are not directly 

26 contiguous, but that are located in the area bounded by U.S. Highway 101, State Route 

27 237, Lawrence Expressway, and the Guadalupe River in the City of Santa Clara. The 

28 Project site comprises at least four separate legal parcels, including a proposed parking 
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1 garage site, an existing electrical substation, a proposed stadium site, and a proposed site 

2 for the relocation of the electrical substation. In addition, numerous public and privately 

3 owned properties have been identified for possible use as existing parking lots. 

4 12. The proposed stadium has a footprint of approximately 14 acres and the 

5 49ers propose to locate the stadium on a 17 -acre parcel that is subject to a long-term lease 

6 between the Agency (as landlord) and Cedar Fair (as tenant). Cedar Fair has three 10-

7 year options remaining on the lease and currently uses this parcel site to provide parking 

8 for visitors to Great America and for special events. 

9 B. Project Approval-Approval of the Term Sheet 

10 13. According to a May 29, 2009, Santa Clara City Council agenda report, the 

11 49ers presented a proposal to the City of Santa Clara in April 2007 to locate an NFL 

12 stadium in the City's Bayshore North Redevelopment Area, in proximity to Great America. 

13 From April 2007 through June 2009, City staff and the 49ers engaged in intensive 

14 negotiations on the approval of the Project. 

15 14. According to the May 29, 2009, City Council agenda report, the stadium 

16 would be developed and owned by a separate public agency to be formed by the City of 

17 Santa Clara and the City's Redevelopment Agency. The stadium would be leased to the 

18 49ers for playing their home games during the NFL pre-season, regular season and post-

19 season, and for possible sub-leasing to a second NFL team. In addition to NFL games, the 

20 stadium would be used for other events and purposes, including uses in support of 

21 adjacent Santa Clara Convention Center activities and major activities such as concerts 

22 and other sporting events. 

23 15. According to the May 29, 2009, City Council agenda report, the proposed 

24 stadium would have permanent seating capacity for up to 68,500 seats and would be 

25 designed to expand to approximately 75,000 seats for special events, such as a Super 

26 Bowl game. The stadium structure would have a height of 175 feet, reaching a maximum 

27 height of 200 feet at the top of the light standards. In order to accommodate the stadium 

28 
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1 as proposed, Centennial Boulevard south of Tasman Drive would be abandoned and the 

2 roadway removed except for a restricted travel lane. 

3 16. According to the May 29, 2009, City Council agenda report, from December 

4 2007 through May 2009, City staff and representatives of the 49ers negotiated the Term 

5 Sheet, which serves as "an outline of the stadium deal structure, addressing major issues 

6 of this proposed public/private partnership, including the governance structure, financing 

7 plan, construction cost responsibilities, budget development for stadium operations, ground 

8 rent payments, treatment of stadium revenue, and a number of other key issues that 

9 corn prise the core of the proposed Project." 

10 17. According to the May 29, 2009, City Council agenda report: "The intent of the 

11 Terrn Sheet is to document respective commitments and obligations of the involved 

12 parties: the City of Santa Clara, its Redevelopment Agency, and the San Francisco 49ers. 

13 Terms negotiated in this document serve as the basis to inform the Santa Clara community 

14 in preparation for a City-wide ballot measure. Additionally, the Term Sheet serves as an 

15 outline in continuing negotiations between the 49ers and the City in defining and 

16 documenting all aspects of a proposed long-term lease agreement." (Emphasis added.) 

17 18. On June 2, 2009, the City held a City Council and Redevelopment Ag(9ncy 

18 "Committee of the Whole" special meeting to consider the Term Sheet. 

19 19. On June 2, 2009, The City Council, acting in its capacity as the legislative 

20 body of the City, voted to approve the Term Sheet. The City's approval of the Term Sheet 

21 became final when the City Council declined to reconsider the action at its next regular 

22 meeting on June 9, 2009. 

23 20. On June 2, 2009, the City Council, acting in its capacity as the legislative 

24 body of the Agency, voted to approve the Term Sheet. The Agency's approval of the Term 

25 Sheet became final when the City Council declined to reconsider the action at its next 

26 regular meeting on June 9, 2009. 

27 21. Neither the City nor the Agency took any action to certify an environmental 

28 impact report, adopt a negative declaration, or make other findings pursuant to Public 
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1 Resources Code§§ 21080 or 21081 before the City and the Agency approved the Term 

2 Sheet 

3 22. No Notice of Determination or Notice of Exemption was filed for the Project 

4 by the City or by the Agency pursuant to Public Resources Code§§ 21108 or 21152. 

5 23. Following the approval of the Term Sheet on June 9, 2009, City staff and the 

6 49ers continued to negotiate and develop the various documents that will eventually define 

7 all aspects of the Project, the end result of which will be a Disposition and Development 

8 Agreement ("DDA"), along with a Ground Lease and Stadium Lease. 

9 c. Respondents Have Foreclosed Meaningful Consideration of the Project, 

10 Its Significant Environmental Impacts, and Alternatives to the Project 

11 24. Notwithstanding the fact that the Term Sheet included language about future 

12 environmental review and compliance with CEQA, the City and the Agency effectively 

13 precluded meaningful consideration of the Project, its environmental impacts, and 

14 alternatives to the Project. 

15 25. Statements made by members of the City Council and officers and 

16 representatives of the City and the Agency on and after June 2, 2009, show that the City 

17 and the Agency, by adopting the Term Sheet, (a) effectively circumscribed and limited their 

18 discretion with respect to environmental review and (b) devoted significant public resources 

19 to shaping the Project and encouraged bureaucratic and financial momentum to build 

20 irresistibly behind it. 

21 26. Public statements by Santa Clara City Council members, Santa Clara City 

22 Manager Jennifer Sparacino, attorneys for the City, and other City staff members, as 

23 recorded on video and included in the official records of the City Council, demonstrate that 

24 the City and the Agency regard the Term Sheet as a binding agreement committing the 

25 City and the Agency to the Project. 

26 27. The City's responses to comments on the Draft EIR further demonstrate that 

27 the City views the Term Sheet as binding and will not allow the scope and terms of the 

28 Project to deviate from the Term Sheet. In response to the Draft EIR prepared by the City, 
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1 Cedar Fair, the City of Cupertino, the City of Sunnyvale, the State Department of 

2 Transportation, the County of Santa Clara, the Santa Clara Valley Transportation Authority, 

3 and others identified feasible mitigation measures or alternatives to the Project that would 

4 lessen or avoid the Project's significant environmental impacts. Some of these mitigation 

5 measures and project alternatives would conflict with the Term Sheet but are otherwise 

6 feasible. However, the Final EIR prepared by the City does not adopt or recommend any 

7 mitigation measures or project alternatives that would conflict with the Term Sheet. 

8 STANDING AND INADEQUATE REMEDIES AT LAW 

9 28. The City of Santa Clara is lead agency responsible under the CEQA for 

10 evaluating the environmental impacts of the Project. 

11 29. The City issued a Notice of Preparation for the Project on August 15, 2008, 

12 and a revised Notice of Preparation on February 23, 2009, acknowledging that the Project 

13 could have a significant impact on the environment. 

14 30. Cedar Fair, other agencies, interested groups, and individuals made oral and 

15 written comments on the Draft EIR and raised each of the legal deficiencies asserted in 

16 this petition. 

17 31. Cedar Fair performed all conditions precedent to filing this action by 

18 complying with the requirements of Public Resources Code§ 21167.5 by serving a written 

19 notice of commencement of this action on Respondents and by filing a proof of service of 

20 the written notice of commencement of this action concurrently with this petition. 

21 32. Cedar Fair complied with Public Resources Code§ 21167.6 by concurrently 

22 filing a notice that Petitioner elects to prepare the record of proceedings, subject to 

23 certification of its accuracy by Respondents. 

24 33. Cedar Fair will have complied with Public Resources Code§ 21167.7 by 

25 timely serving an endorsed filed copy of this petition on the Attorney General of the State of 

26 California. 

27 34. Respondents' actions in approving the Term Sheet without having certified 

28 an EIR or adopting findings required by Public Resources Code§ 21081 constitute a 
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1 prejudicial abuse of discretion in that Respondents failed to proceed in the manner 

2 required by law and their decision is not supported by substantial evidence. 

3 35. Respondents failed to prepare, circulate for public comment, or certify an EIR 

4 for the Project prior to approving the Term Sheet. 

5 36. Respondents foreclosed meaningful evaluation of the Project, its significant 

6 environmental impacts, and alternatives to the Project by approving the Term Sheet before 

7 preparing, circulating for public comment, or certifying an EIR for the Project. 

8 37. Cedar Fair has no plain, speedy, or adequate remedy in the ordinary course 

9 of law unless the Court grants the requested writ of mandate to require Respondents to set 

1 o aside their approval of the Term Sheet and the actions of the City in preparing and 

11 considering for certification an EIR for the Project. In the absence of such relief, 

12 Respondent's approvals will remain in effect in violation of State law. 

13 38. Cedar Fair has a substantial beneficial interest in ensuring that the City 

14 discharges its public duties in compliance with State law. Cedar Fair has standing to 

15 assert the claims raised in this Petition because their aesthetic and environmental interests 

16 are uniquely, directly, and adversely affected by the City's approval of the Project. 

17 FIRST CAUSE OF ACTION 

18 (Violation of CEQA-Failure to Certify EIR before Project Approval} 

19 39. Petitioner incorporates by reference the allegations of paragraphs 1 through 

20 38 of this pleading as though set forth fully in this paragraph. 

21 40. Section 21100, subdivision (a), of CEQA states: "All lead agencies shall 

22 prepare, or cause to be prepared by contract, and certify the completion of, an 

23 environmental impact report on any project which they propose to carry out or approve that 

24 may have a significant effect on the environment." Similarly, section 21151 (a) of CEQA 

25 states that "local agencies shall prepare, or cause to be prepared by contract, and certify 

26 the completion of, an environmental impact report on any project that they intend to carry 

27 out or approve which may have a significant effect on the environment." 

28 

Petition for Writ of Mandate 
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1 41. Before conducting CEQA review, agencies must not take any action that 

2 significantly furthers a project "in a manner that forecloses alternatives or mitigation 

3 measures that would ordinarily be part of CEQA review of that public project." Cal. Code 

4 Regs., tit. 14, § 15004, subd. (b)(2)(B). 

5 42. The CEQA Guidelines define "approval" as "the decision by a public agency 

6 which commits the agency to a definite course of action in regard to a project." (Cal. Code 

7 Regs., tit. 14, § 15352, subd. (a).) Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 

8 116,130. 

9 43. Section 15352, subdivision (b) of the CEQA Guidelines (Cal. Code Regs., tit. 

10 14, § 15352, subd. (b)) further defines approval of a private project as follows: "With 

11 private projects, approval occurs upon the earliest commitment to issue or the issuance by 

12 the public agency of a discretionary contract, grant, subsidy, loan, or other form of financial 

13 assistance, lease, permit, license, certificate, or other entitlement for use of the project." 

14 44. To determine when an agency's favoring of and assistance to a project ripens 

15 into a commitment, the line must be drawn neither so early that the burden of 

16 environmental review impedes the exploration and formulation of potentially meritorious 

17 projects, nor so late that such review loses its power to influence key public decisions 

18 about those projects. Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 116,130-31. 

19 45. The California Supreme Court has recognized that postponing environmental 

20 analysis can permit bureaucratic and financial momentum to build irresistibly behind a 

21 proposed project, thus providing a strong incentive to ignore environmental concerns. 

22 Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 116, 135. 

23 46. The California Supreme Court has further recognized that a public entity, by 

24 executing a detailed and definite agreement with the private developer and by lending its 

25 political and financial assistance to the project, may have as a practical matter committed 

26 itself to the project, notwithstanding words that reserve rights to reject the proposed project 

27 or acknowledge that the project is subject to subsequent review under CEQA. When an 

28 agency has not only expressed its inclination to favor a project, but has increased the 
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1 political stakes by publicly defending it over objections, putting its official weight behind it, 

2 devoting substantial public resources to it, and announcing a detailed agreement to go 

3 forward with the project, the agency will not be easily deterred from taking whatever steps 

4 remain toward the project's final approval. Save Tara v. City of West Hollywood (2008) 45 

5 Cal.4th116,135. 

6 47. Besides informing the agency decision makers themselves, an EIR is 

7 intended "to demonstrate to an apprehensive citizenry that the agency has in fact analyzed 

8 and considered the ecological implications of its action." (No Oil, Inc. v. City of Los Angeles 

9 (1974) 13 Cal.3d 68. 86.) When an agency reaches a binding, detailed agreement with a 

10 private developer and publicly commits resources and governmental prestige to that 

11 project, the agency's reservation of CEQA review until a later, final approval stage is 

12 unlikely to convince public observers that before committing itself to the project the agency 

13 fully considered the project's environmental consequences. Rather than being a 

14 "document of accountability", the EIR may appear, under these circumstances, a document 

15 of post hoc rationalization. Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 

16 116,136. 

17 48. To determine whether an agency has approved a project by entering into an 

18 agreement with a private developer, courts should look not only to the terms of the 

19 agreement but to the surrounding circumstances to determine whether, as a practical 

20 matter, the agency has committed itself to the project as a whole or to any particular 

21 features, so as to effectively preclude any alternatives or mitigation measures that CEQA 

22 would otherwise require to be considered, including the alternative of not going forward 

23 with the project. Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 116, 139. 

24 49. The analysis should consider whether, in taking the challenged action, the 

25 agency indicated that it would perform environmental review before it rnakes any further 

26 cornrnitrnentto the project, and if so, whether the agency has nevertheless effectively 

27 circumscribed or limited its discretion with respect to that environmental review. Second, 

28 the analysis should consider the extent to which the record shows that the agency or its 
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1 staff have committed significant resources to shaping the project. If, as a practical matter, 

2 the agency has foreclosed any meaningful options to going forward with the project, then 

3 for purposes of CEQA the agency has 'approved' the project. Save Tara v. City of West 

4 Hollywood (2008) 45 Cal. 4th 116, 139. 

5 50. By voting to approve the Term Sheet on June 9, 2009, and as demonstrated 

6 by actions and statements since June 9, 2009, Respondents committed themselves to a 

7 definite course of action with respect to the Project. Notwithstanding Respondents' 

8 subsequent attempts to provide an ad hoc rationalization for the Project by preparing an 

9 EIR, Respondents have effectively precluded any alternatives or mitigation measures to 

10 the Project that CEQA would otherwise require to be considered- including the alternative 

11 of not going forward with the Project-and have effectively circumscribed or limited their 

12 discretion with respect to the environmental review. 

13 PRAYER 

14 WHEREFORE, Petitioner requests judgment as follows: 

15 1. For a peremptory writ of mandate ordering: 

16 

17 

18 

19 

20 

21 

22 

(a) 

(b) 

Respondent to vacate and set aside its approval of the Term Sheet. 

Respondent and Real Party in Interest to suspend all activity under the 

approval of the Term Sheet that could result in any change or alteration in the 

physical environment. 

(c) Respondent to suspend all consideration and certification of the EIR 

that Respondent or its consultants have prepared for the Project. 

(d) Respondent to prepare, circulate, and consider a new and legally 

23 adequate EIR and otherwise to comply with CEQA in any subsequent action 

24 taken to approve the Project. 

25 2. For its costs of suit. 

26 3. For an award of attorney fees. 

27 Iff 

28 Iff 
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1 4. For other equitable or legal relief that the Court considers just and proper. 

2 

3 DATED: December 7, 2009 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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HOGE, FENTON, JONES & APPEL, INC. 

B~ae-
Sean A. Cottle""---'--------

John A. Hickey 
Attorneys for Cedar Fair L.P. 



1 VERIFICATION 

2 I, Duffield E. Milkie, on behalf of Cedar Fair, L.P., under penalty of perjury under the 

3 laws of the State of California , declare as follows: 

4 

5 

6 

1. 

2. 

3. 

That I am the Vice-President and General Counsel of Cedar Fair, L.P. 

That Cedar Fair, L.P., is the Petitioner in the above-entitled action; 

That I have read the foregoing Verified Petition for Writ of Mandate and know 

7 the contents thereof; and that I am informed and believe and thereon declare that the 

8 matters stated therein are true. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Executed on the ']_-lttJay of December, 2009, at Sandusky, Ohio. 

Verification 



1 SEAN A. COTTLE- SBN 146229 
JOHN A HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408) 287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

r-Nnr·1De,:::o t. .LJ\....- i 1\. ...... L-

F!~ .. !=O 

1001 DEC -l P 2: 58 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., 

11 Petitioner, 

12 vs. 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF THE 

14 CITY OF SANTA CLARA; AND DOES 
1 THROUGH 25, 

15 

16 

17 
and 

Respondents, 

FORTY NINERS STADIUM, LLC, AND 
18 DOES 26 THROUGH 50, 

19 Real Parties in Interest, 

20 11-----------·----' 

No. 109CV158836 
PROOF OF SERVICE OF NOTICE OF 
INTENT TO COMMENCE ACTION AGAINST 
THE REDEVELOPMENT AGENCY OF THE 
CITY OF SANTA CLARA 

21 PROOF OF SERVICE BY MAIL 

22 I, the undersigned, say: 

23 I am now and at all times herein mentioned have been over the age of 18 years, 

24 employed in Santa Clara County, California, and not a party to the within action or 

25 cause; that my business address is 60 South Market Street, San Jose, California 

26 95113-2396. I am readily familiar with the firm's business practice for collection and 

27 processing of correspondence for mailing with the United States Postal Service. 

28 

Proof of Service- Notice of Intent to Commence Action 
\\HFJAFS\NDrive\81989\Pos\518424.doc 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

served copies of the attached NOTICE OF INTENT TO COMMENCE AN ACTION BY 

FILING A CEQA PETITION FOR WRIT OF MANDATE by placing said copies in 

envelopes addressed to: 

Ron Diridon, Jr. 
Secretary for the Redevelopment Agency 
Redevelopment Agency of the City of Santa Clara 
1500 Warburton Ave. 
Santa Clara, CA 95050 

which envelopes were then sealed and, with postage fully prepaid thereon, were on 

12/7/2009 deposited with the United States Postal Service at San Jose, California on 

the above-referenced date in the ordinary course of business; and there is delivery 

service by United States mail at the place so addressed. 

I declare under penalty of perjury under the laws of the State of California that 

the foregoing is true and correct and that this Declaration was executed on 12/7/2009, 

at San Jose, California. 

Proof of Service ~ Notice of Intent to Commence Action 
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HOGE, FENTON 
JONES & APPEL, INC. 

Attorneys at Law ! Serving Northern California since 1952 

December 7, 2009 

By U.S. Mail 

Ron Diridon, Jr. 
Secretary for the Redevelopment Agency 
Redevelopment Agency of the City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

Sean A. Conle 
408.947.2404 

sac@hogefenton.com 

Re: Notice of Intent to Commence an Action by Filing a CEQA Petition for Writ of 
Mandate 

Dear Mr. Diridon and the members of the Redevelopment Agency of the City of Santa Clara: 

PLEASE TAKE NOTICE that pursuant to Public Resource Code Section 21167.5, 
Cedar Fair L.P. intends to co1nmence an action by filing a Petition for \Vrit of lviandate under the 
provisions of the California Environmental Quality Act against the City of Santa Clara and the 
Redevelopment Agency of the City of Santa Clara challenging the failw:e to certifY an 
environmental impact report or adopt a negative declaration and to make associated fmdings 
prior to the approval of the Term Sheet by and among the City of Santa Clara, the 
Redevelopment Agency of the City of Santa Clara, and Forty Niners Stadium, LLC on June 9, 
2009. 

Thank you for your anticipated cooperation .in this matter. 

JAH: jah 

81989\Let\516309 

Sincerely, 

HOGE, FENTON, JONES &APPEL, INC. 

/ //e­
~u· 

Sean A. Cottle 
John A Hickey 
Attorneys for Cedar Fair L.P. 

San Jose Office I 60 South Market Street. Suite 1400, San Jose, California 95113-2396 

phone 408.287.9501 fax 408.287.2583 www.hogefenton.com 



1 SEAN A. COTTLE- SBN 146229 
JOHN A. HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408) 287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

1nnn f\CC -l P 2: 58 
Uu 1 vL 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., 

11 

12 vs. 

Petitioner, 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF THE 

14 CITY OF SANTA CLARA; AND DOES 
1 THROUGH 25, 

15 

16 

17 
and 

Respondents, 

FORTY NINERS STADIUM, LLC, AND 
18 DOES 26 THROUGH 50, 

19 Real Parties in Interest, 

20 

No. 109CV158836 
PROOF OF SERVICE OF NOTICE OF 
INTENT TO COMMENCE ACTION AGAINST 
THE CITY OF SANTA CLARA 

21 PROOF OF SERVICE BY MAIL 

22 I, the undersigned, say: 

23 I am now and at all times herein mentioned have been over the age of 18 years, 

24 employed in Santa Clara County, California, and not a party to the within action or 

25 cause; that my business address is 60 South Market Street, San Jose, California 

26 95113-2396. I am readily familiar with the firm's business practice for collection and 

27 processing of correspondence for mailing with the United States Postal Service. 

28 

Proof of Service- Notice of Intent to Commence Action 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

served copies of the attached NOTICE OF INTENT TO COMMENCE AN ACTION BY 

FILING A CEQA PETITION FOR WRIT OF MANDATE by placing said copies in 

envelopes addressed to: 

Rod Diridon, Jr. 
City Clerk 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

which envelopes were then sealed and, with postage fully prepaid thereon, were on 

12/7/2009 deposited with the United States Postal Service at San Jose, California on 

the above-referenced date in the ordinary course of business; and there is delivery 

service by United States rnail at the place so addressed. 

I declare under penalty of perjury under the laws of the State of California that 

the foregoing is true and correct and that this Declaration was executed on 12/7/2009, 

at San Jose, California. 

Proof of Service- Notice of Intent to Commence Action 
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HOGE, FENTON 
JONES & APPEL, INC. 

Attorneys at Law I Serving Northern California since 1952 

December 7, 2009 

By U.S. Mail 

Rod Diridon, Jr. 
City Clerk 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

Scan A. Cottle 
408.947.2404 

sac@hogcfcnton.com 

Re: Notice of Intent to Commence an Action by Filing a CEQA Petition for Writ of 
Mandate 

Dear Mr. Diridon and tbe City of Santa Clara: 

PLEASE TAKE NOTICE that pursuant to Public Resource Code section 21167.5, 
Cedar Fair L.P. (Petitioner) intends to commence an action by filing a Petition for Writ of 
Mandate under tbe provisions of tbe California Environmental Quality Act against the City of 
Santa Clara and tbe Redevelopment Agency of tbe City of Santa Clara challenging the failure to 
certify an environmental impact report or adopt a negative declaration and to rnake associated 
findings prior to the approval of the Term Sheet by and among the City of Santa Clara, tbe 
Redevelopment Agency of tbe City of Santa Clara, and Forty Niners Stadium, LLC on June 9, 
2009. 

Thank you for your anticipated cooperation in this matter. 

JAH: jah 

81989\Let\516316.doc 

Sincerely, 

HOGE, FENTON, JONES & APPEL, INC. 

Sean A. Cottle 
John A. Hickey 
Attorneys for Cedar Fair L.P. 

San jose Office i 60 South Market Street Sutte !400, San jose, California 95113-2396 

phone 408.287.950 I fax 408.287.2583 www.hogefenton.com 



1 SEAN A. COTTLE - SBN 146229 
JOHN A. HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408) 287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

ENDORSED 
q: r=o 
l .LL.•-
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6 

7 

8 SUPERIOR COURT OF THE STATE OF CALIFORNIA 

9 IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., No. 1 Q 9 C V 1 5 8 8 3 6 
11 Petitioner, PETITIONER'S NOTICE OF ELECTION TO 

PREPARE ADMINISTRATIVE RECORD 
12 vs. 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF THE 

14 CITY OF SANTA CLARA; AND DOES 
1 THROUGH 25, 

15 

16 

17 
and 

Respondents, 

FORTY NINERS STADIUM, LLC, AND 
18 DOES 26 THROUGH 50, 

19 Real Parties in Interest, 

20 

21 Petitioner hereby gives notice of its election to prepare the record of proceedings 

22 herein in accordance with Public Resources Code section 21167.6(b)(2). 

23 DATED: December 7, 2009 

24 

25 

26 

27 

28 

Petitioner's Notice of Election to Prepare Administrative Record 
\\HFJAFS\NDrive\81989\Pie\518411.doc 

HOGE, FENTON, JONES & APPEL, INC. 

s~0L'._(/,_,,__':-:= e==--
sean A. Cottle 
John A. Hickey 
Attorneys for Cedar Fair L.P. 



HOGE, FENTON 
JONES & APPEL, INC. 

Attorneys at Law I Serving Northern California since 1952 

December 8, 2009 

VIA HAND DELIVERY 

Jennifer Sparacino 
City Manager, City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, California 95050 

c John A Hickey 
408.947.2414 

jah@hogefenton.com 

Re: EIR for the 49ers Santa Clara Stadium Project 

Dear Ms. Sparacino: 

On page 86 of the final environmental impact report for the 49ers Santa Clara Stadium 
Project, in response to a corrunent from Cedar Fair, the EIR states that "no video was ever 
received from this letter writer." Based on that statement, it appears that our attempts to send the 
videos to the City electtonically were unsuccessful. Accordingly, enclosed please flnd a DVD disc 
containing the videos referenced in Cedar Fair's September 25, 2009, letter to the City regarding 
the 49ers Santa Clara Stadium Project. The videos are in .mov format and may be viewed using 
Quicklime software. 

Please contact me if you have any questions. 

JAH: mjb 

cc: Ron Garratt (w I o enclosure) 
Rod Diridon Jr. (w I o enclosure) 
Jeff Schwilk (w I o enclosure) 

81495:519130 

V cry truly yours, 

HOGE, FENTON, JONES & APPEL, INC. 

San Jose Office ] 60 South Market Street Su:te 1400. San jose. Cal1forn1a 95113-2396 

phone 408.287.9501 fax 408.287 2583 www.hogefenton.com 



Kimberly Green 

From: 

Sent: 

Etnire, Geoffrey C. [GCE@hogefenton.com] 

Tuesday, December 08, 2009 3:29 PM 

To: Kimberly Green 

Subject: Stadium proposal December 8 City Council meeting 

Attachments: HFJA letter dated 120809.pdf 

Please see the attached correspondence. 

Geoffrey C. Etnire 1 Co-Chair, Real Estate Group 1 gce@hogefenton.com 
408.947.2490 direct· 925.460.3390 direct • 877.947.2490 toll free 

(all calls roll to cell phone after two rings) 

Hoge Fenton Jones & Appel I Silicon Valley Office 
60 South Market Street· Suite 1400 ·San Jose· CA • 95113 
www.hogefenton.com www.dirtlawyer.com 

Page 1 of 1 

The information in this e-mail message may be privileged, confidential. and protected from disclosure. If you are not the intended recipient, any use, dissemination, 
distribution or copying is strictly prohibited. If you have received this communication in e!Tor, please immediately notify the sender and permanently delete all 
copies, electronic or other, you may have. This applies even if this notice is embedded in a message that is forwarded or attached. 

IRS Circular 230 Disclosure. IRS regulations generally provide that, for the purpose of avoiding federal tax penalties, a taxpayer may rely only on 
formal wrHten advice mee!"lng specific requirements. Any tax advice in this message (includ·lng any attachments) does not meet those requirements and 
is not intended or written to be used, and cannot be used, for the purpose of avoiding federal tax penalties or promoting, marketing or recommending to 
another party any transaction or matter addressed herein. 

12/8/2009 



HOGE, FENTON 
JONES & APPEL, INC. 

Attorneys at law I Serving Northern California since 1952 

December 8, 2009 

Hon. Patricia M. Mahan, Mayor 
Members of the City Council 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, California 95050 

Re: Comments on stadilun agenda items 
City Council meeting on December 8, 2009 

Dear Mayor Mahan and Members of the City Council: 

I am submitting these comments on behalf of Cedar Fair, LP, the owner and 
operator of the Great America theme park 

In a letter dated December 3, 2009 and included in your December 8 agenda 
package, Cedar Fair requested that the City Council postpone the scheduled hearing on 
the stadium proposal for a minimum of thirty (30) days to allow City Staff to complete 
negotiations with Cedar Fair and to properly document the outcome of those negotiations. 
We ask that the City Cmmcil addresses the five procedural requests in that letter. 

Cedar Fair can support the stadium proposal only if the City takes the steps 
necessary to assure that the legal rights and business interests of Cedar Fair are properly 
protected. Resolution of these challenges is possible if the City Council postpones this 
hearing to allow time for the completion of good faith negotiations. 

The City has a schedule and certain deadlines to meet under CEQA and in the 
application process. Similarly, Cedar Fair has deadlines for getting comments into the 
record and deadlines for filing certain types oflitigation. While schedules and deadlines 
must be honored, we recommend that good faith negotiations continue on a parallel path. 
It is our sincere hope the negotiations will be successful and all issues will be resolved 
within a few weeks. 

City's Guiding Principle #7 

The City adopted certain "Guiding Principles" on January 9, 2007 and Guiding 
Principle #7 states that: 

"Cedar Fair must agree to and cooperate with any stadium proposal on their 
leasehold propetty." 

San jose Office I 60 South Market Street. Suite 1'100, San jose, California 95113-2396 

phone 408.287.9501 fax 408.287.2583 www.hogefenton.com 



Han. Patricia M. Mahan, Mayor 
December 8, 2009 
Page2 

City Staff and Cedar Fair are currently in negotiations and these negotiations is very 
important to the outcome of the stadium proposal and to the citizens of the City of Santa 
Clara. The report from City Clerk Rod Diridon makes clear that there is time to allow 
these negotiations to continue (the City has until March 9, 20 I 0 to call a June election). 

The fact that Cedar Fair is at the table and negotiating in good faith gives the City 
Council an opportunity to move the stadium proposal forward. Refusing to complete the 
negotiations with Cedar Fair exposes the City and the taxpayers to the risks described in 
tl1is letter and in previous letters from Cedar Fair. 

Given that the City Council has sufficient time to allow these negotiations to 
reach fruition, choosing not to complete the process would give the impression of an 
undue haste. 

Citv's Guiding Principle #8 

Guiding Principle #8 states that: 

"The stadium should cause no financial loss from existing Cedar Fair lease 
payments." 

There is a possibility that attendance at Great America could be adversely affected 
by an NFL stadium and a drop in attendance could cause a financial loss to the City. In an 
agenda report in January 2, 2007, City Staff recognized this possible loss of rent and 
potential liability: 

"It would be prudent for the City and the Agency to ensure that the Theme Park 
owner does not later assert liability, among other things, from the possibility of 
interference with on-going business concerns" 

The 49ers speculate that this loss will not happen --- but speculation cam1ot be the 
basis for action by the City Council. The City Council has to act responsibly and attempt 
to negotiate an agreement with Cedar Fair that will eliminate this possibility. 

Cedar Fair pays the City a minimum of $5,300,000 per year in rent. In the 24 
years that this lease has been in effect, the theme park operator has paid approximately 
I 00 Million Dollars to the City. The financial projections by Keyser Marston state that 
the City may realize I Million Dollars for its General Fund per year from the stadium. 

A negotiated agreement with Cedar Fair prior to City approval of the stadium 
would mean that the City could avoid risking $5,300,000 in hand for $1,000,000 in the 
bush. 



Hon. Patricia M. Mahan, Mayor 
December 8, 2009 
Page 3 

Disclosures re financial impact in election materials 

Whether an election is initiated by the Cmmcil or by citizens, the City has an 
obligation to provide full-disclosure to the electorate of the possible impacts of ballot 
measures. These disclosures must include full disclosure of the financial impacts to the 
City. Lack of full disclosure of possible financial impacts could invalidate the election. 

The Keyser Marston economic projections may be reasonable, but these 
projections do not specifically address the Ground Lease for Great America and the 
possibility that the City could suffer a reduction of rent or even liability for breach of 
lease. 

Financial projections necessarily involve assumptions about probable future 
events. If loss of rent revenues is deemed possible, but not probable, that possibility still 
must be noted in the financial projections and disclosed to voters. 

Agreement with Cedar Fair would eliminate these potential problems and simplify 
the required financial disclosures. 

Workshop on local financial impacts 

The financial projections completed for the City are focused on the City's budget 
and the impact on the City of Santa Clara as a whole. The financial impacts of the 
stadium (and the traffic that the stadium generates) on neighboring residents and 
businesses have not yet been fully explored. 

As Planning Director Riley often points out, the Environmental Impact Report 
does not address economic impacts of the project. However, the EIR may consider these 
impacts indirectly--- financial impacts may be one measurement or indicator of the 
degree of significance of environmental impacts (such as increased traffic) of a project. 

Given the fact that neither the EIR nor the City's financial projections directly 
address the financial impacts on neighboring residents and business, it would be 
appropriate for the City Council to ask that a public workshop be held to address these 
impacts very directly. 

Interference with Great America 

It is common sense that a landlord cannot rent out property for a particular use 
and then interfere with that use --- and that also is the law in California. In fact, the 
City, in order to attract an operator for the theme park, offered a Ground Lease in 1985 
that promised the operator that the City would not interfere with the theme park. The 
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Ground lease expressly grants the operator a degree of control over sutTounding uses, 
particularly on tbose areas used as parking areas. 

The Ground Lease states that tbe City and Cedar Fair will work together to find 
accommodating uses for the surrounding parcels -- clearly, the Ground Lease requires 
tbat tbe City not seek uses that may interfere with the theme park. 

If City interferes with Great America operations, whether by bring in a non­
accommodating use or in any other way, then the City would be liable for breach oftbe 
Ground Lease. This problem is detailed more thoroughly in my letter dated September 3, 
2009 to City Manager Sparacino. Copies of this letter were provided concurrently to the 
members of the City Council and I will have additional copies available at the City 
Council meeting on December 8, 2009. 

If the stadium does interfere with Great America, the economic danmges and tl1e 
City's liability for those losses may not occur until several years after the approval of the 
stadium, a public vote, and construction. That is a very significant unknown tbat would 
hang over the City for long period of time. That unknown can be eliminated if tbe City 
and Cedar Fair enter into an agreement prior to City Council approval of the stadiutll. 

Violation of Ground Lease 

Constmction and operation of an NFL stadium on the Overflow Parking Area 
violate the terms oftbe Ground Lease. I have detailed these violations to City Staff and to 
the 49ers and I will summarize only three of the violations in this letter. 

First, the interference with use described in the preceding section is a violation of 
the express terms of the lease and the implied covenant of quiet possession that is part of 
every lease in California. 

Second, the Ground Lease expressly provides that the City "shall not otherwise 
construct or permit construction of, stmctures on the Parking Areas without Lessee's 
reasonable written approval." The Ground Lease states that: 

"withholding of approval by Lessee shall be reasonable if the proposed 
construction would materially interfere with: 

(i) ongoing Park operations (including interference clue to construction traffic 
or construction noise), 

(ii) access to the Parking Areas from public roads and/or the Premises, 

(iii) Lessee's rights under this Section 501 (including the location of 
permanent and overflow parking and the existence of a view corridor) or 
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(iv) the guiet enjoyment of the Premises." 

Note that Cedar Fair has a right to object to proposed construction on a parking area -­
and the stadium proposal is, right now, proposed construction on a parking area. Note 
also that the proposed stadimn could materially interfere with all four of the examples 
given as valid grounds for objection. 

Third, any proposed "replacement" parking area must meet clear contiguity 
requirements and a garage on the other side of Tasman meets neither the letter nor the 
spirit of these very specific requirements. 

The City should not attempt to stretch the plain meaning of the Ground Lease in 
an attempt to avoid the letter and the spirit of the agreement. The 49ers have presented a 
very teclmicallegal argument that twists the letter and spirit of the Ground Lease and the 
City Council should not accept that interpretation. The 49ers interpretation of the Ground 
Lease would result in lease litigation and, while the 49ers and Cedar Fair have both 
expressed confidence that they would prevail in such litigation, two things should be 
clear. First, the City would have to prevail on every single lease issue to prevail in the 
litigation; Cedar Fair would have to prevail only on any single issue. Second, -- the 
outcome of litigation is rarely predictable and anybody telling the City Council that the 
Cmmcil can rely on wi1ming this litigation has an agenda. 

The City has no need to endure the wild card of a lease dispute. A negotiated 
agreement with Cedar Fair during the next 30 days would resolve this uncertainty. 

Citv as signatory 

The City is the landlord and would be the signatory on any modification of the 
Ground Lease. The new Stadium Authority would be the signatory on any operating 
agreement with Cedar Fair. The pending agreements with Cedar Fair are the 
responsibility of the City, not the 49ers. The City must take charge and pursue a 
resolution of these issues. 

The 49ers appear to have very little motivation to assist the City in resolving the 
issues relating to Great America. The 49ers appear to feel that they can obtain City 
Council approval for the stadium, City Council certification of the EIR, and public 
ratification of the project, all without having to deal with the issues relating to Great 
America. 

The City has an opportunity to resolve the remaining issues and move the stadium 
proposal forward, but, to do that, the City must take control of this application and the 
resolution of these issues. 
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Conclusion 

TI1e stadium proposal is an exciting possibility for the City of Santa Clara and 
presents substantial challenges. These challenges can best be addressed at the negotiating 
table and the City Council should not foreclose that possibility. 

GCE/mjb 

cc: 

Duffield Milkie 
Peter J. Crage 
Jeil11ifer Sparacino 
Ron Garratt 
Kevin L. Riley 
Rod Diridon 
Karen Tiedeman 
Harry O'Brien 

Sincerely 

Geoffrey C. Etnire 

General Cotmsel 
CFO 
City Manager 
Deputy City Manager 
Plail11ing Director 
City Clerk 
Outside counsel 
Coblentz, Patch, et al 

Cedar Fair LP 
Cedar Fair LP 
City of Santa Clara 
City of Santa Clara 
City of Santa Clara 
City of Santa Clara 
Goldfarb & Lipman 
Counsel to SF 49ers 
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Kimberly Green 

From: Jerry Marsalli [jerrymarsalli@yahoo.com] 

Sent: Tuesday, December 08, 2009 1:26AM 

To: Mayor and Council 

Subject: City Council Meeting Tuesday December 4, 2009 Re: 49er Stadium Issue 

City of Santa ClaTa 
Mayor Mahan and Distinguished Council Members, 

Hello, 

I wish to convey my strong support of the City Staff's recommendation to the City Council to adopt the 
resolution of findings for the certification of the Environmental Impact Report for the Forty Niner Stadium 
proposal at tonight's City Council meeting. 

I also want to encourage you to also support City Staff's recommendation to create the ballot measure language 
and all the other necessary reports to consolidate the Stadium Ballot Measure with the June 8th, 2010 primary 
election. The voters of Santa Clara should have the opportunity to decide and make the final decision on the 
stadium. 

With regards to the letter sent to the City on behalf of Cedar Fair/Great America from the law firm of 
Hope,Fenton,Jones & Appel, I suggest the appropriate action would be to "note and file" the document and 
allow the City Manager and City Staff continue with their "on going" discussions with all the involved parties 
in this project. 

I wish to thank you for your diligence, integrity, and tenacity these past two years while this project 
has proceeded through all the negotiations and review process. Your hard work will bring a tremendous 
opportunity to the City of Santa ClaTa and a strong economic future for our residents. 

Thank you. 

Happy Holidays! 

Best Wishes, 

Jeny Marsalli 
281 Fontana Drive 
Santa Clara, CA. 95051 

Marsalli and Associates 
P.O. Box 2844 
Santa Clara, California 95055-2844 
408-464-903 7 
jerrymf!rsalli@yahoo~<::Qm or jerrynJflrs::tlli@QQJllQasj.net 

This message and any attachment is intended only for the addressee and may contain confidential and 
proprietary material, work product, and privileged information protected from disclosure. If you me not the 
intended recipient, you may not reproduce nor disseminate any inf01mation contained in this message. If you 

12/8/2009 
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have received this message in error, please notify the sender by reply and delete the message/attachments 
immediately. (Electronic Communication Privacy Act Title 18, USC 2510-2521). Thank you. 

12/8/2009 



Kimberly Green 

From: Richard A. Worner [worner@sbcglobal.net] 

Sent: Friday, December 04, 2009 3:50 PM 

To: Mayor and Council 

Subject: Flawed EIR 

Mayor and Council: 
A review of the EIR shows many flaws. 
Please do not build a stadium with inadequate paTking and public transportation. 
R 

COMMERCIAL MORTGAGE CAPITAL 
Richard A. Worner 
129 Palm Ave. 
San Francisco, CA. 94118 
Phone: 415-314-5833 
FAX: 415-221-1501 
Email: worner@sbc:globa!.net or richard@cmcsf.c:;_om 
WEB: www.cmc_sf.com 

Page 1 of 1 

This email and any files transmitted with it are solely intended for the use of the addressee(s) and may contain information 
that is confidential and privileged. If you receive this email in error, please advise us by return email immediately. 

12/8/2009 
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Kimberly Green 

From: Zoraya Garay 

Sent: Tuesday, December 08, 2009 3:09 PM 

To: 'Joe Kornder' 

Cc: Kimberly Green 

Subject: Manial Avila 

Hi Joe, 

Mr. Avila called regarding elements of tonight's council meeting. He does not want the EIR accepted and he would like 
the 49ers stadium to be placed on the ballot. He is also concerned the IDA does not have sufficient money. 

His contact number is (408) 984-5637. 

Please note, this message will be part of the public record. 

Zoraya Garay 
Office Specialist to the City Council 
City of Santa Clara 
i 500 Warburton Avenue 
Santa Clara, CA 95050 
(408) 64 5-2253 

12/8/2009 



Kimberly Green 

From: 

Sent: 

To: 

Wordweaver21 @aol.com 

Saturday, December 05, 2009 9:40 AM 

Kimberly Green 

Subject: CORRESPONDENCE CONCERNING SANTA CLARA STADIUM FEIR 

Attachments: RESPONSE TO KEVIN RILEY LETTER.doc 

Dear Mayor Mahan and Members of the Santa Clara City Council: 

Page I of I 

Attached please find correspondence I sent to Santa Clara Planning Director, Kevin Riley, on Tuesday, December 
1 2009 that expressed my concerns with responses in the Santa Clara Stadium FEIR to comments I had made in 
September 2009 that addressed issues in the DEIR for the stadium project. I trust that Mr. Riley has already forwarded 
my correspondence to you. Should questions exist, please feel free to contact me at (415) 533-2829 or by e-mail. 

Sincerely, 
Michael J. Antonini 

12/7/2009 



Kevin L. Riley, AICP 
Director of Planning and Inspection 
City of Santa Clara 
1500 Warbmion Avenue 
Santa Clara, CA. 95050 

Dear Mr. Riley: 

2827 Franklin Street 
San Francisco, CA. 94123 
November 27, 2009 

Thmlk you for forwarding responses from the Santa Clm·a Stadium Final 
Environmental Impact Repmi (FEIR) to my comments relating to parts of the Santa Clara 
Stadium Draft Environmental Impact Report (DEIR). Despite these responses, serious 
concerns still exist. These concerns are noted in the text of this letter. I would ask you to 
forward this letter to members of the Santa Clara City Council for their consideration. 
Because of inaccuracies that still exist in the FEIR. I would urge city council members to 
delay certification of the FEIR until corrections can be made to that document. 

RESPONSE FF-1: The proposed stadium site in Santa Clara is not served directly by 
Cal Train. The nearest ACE train station is a close one half mile from the stadium site, 
but the nearest Cal Train station at Lawrence is over 3 miles from the stadium site and the 
next nearest station at Santa Clara University is over 5 miles from the stadium site. By 
contrast, Candlestick Park is served by a nearby Cal Train station. Candlestick Park is 
less than one mile from both the Bayshore Cal Train station and from the Gilman and the 
Arletta Muni Metro stations of the Third Street T" line. Further, Candlestick is less than 
5 miles from the Balboa Park BART station. The nearest BART station at Fremont is 
close to 13 miles from the Santa Clara stadium site. A Cal Train rail line already mns 
within a few hundred yards of a potential Hunters Point Stadium site. 

While the DEIR may assume that only 19% of game day fans would mTive by public 
transit, it assumes that another 7% of game day fans would arrive by chmier bus. This 
assumption is unrealistic based upon the historically low utilization of public transit or 
charter buses for current events in the South Bay. Even if these assumptions are allowed, 
it is questionable that the Santa Clara Valley Transit Authority (VTA) will ever have the 
capacity to transport even 19% of the projected 69,000 game day fans by bus and light 
rail. They have been silent on this issue, I understand. 

RESPONSE 00-2: The closure of Tasman Drive, Agnew Road, and Mission 
College Blvd. on game days are huge impacts. Mitigation methods should be proposed. 

RESPONSE 00-1: The distinction between a new or retrofitted stadium at 
Candlestick Point should be spelled out in the FEIR. By mentioning the need of voter 
approval of a new stadium but not mentioning that no changes to San Francisco Prop G 
are needed for a Candlestick retrofit is confusing to the reader. In fact, The Candlestick 
Point, Hunters Point Shipyard DEIR, released on November 12, 2009, clearly lists the 
retention of Candlestick Park as an altemative to the preferred option of a new 69,000 
seat stadium on Hunters Point. 



While no responses were made to parking concerns, it is important to note that the 
proposed Santa Clara stadium will occupy 14 acres of the 17 acre site. At best about 
1, 700 vehicles can be parked in a proposed parking structure north of Tasman Drive. The 
plan to lease the remaining needed 20,000 game day parking spots from nearby 
businesses is problematic. It should be mentioned in the FEIR that the leased parking 
plan, even if possible, will preclnde any NFL football games on weekdays- hence no 
Monday or Thursday night football. This year at, Candlestick, the Forty Niners are 
hosting both a Monday and a Thursday night game. 

Freeway access is also an issue that needs further comment. Candlestick Park is less Y, 
mile fi·om US HWY 101 and one mile from IS 280. The closest freeways to the Santa 
Clm-a stadium site are CA. 237- one mile; US 101- 1.3 miles; IS 880-3.4 miles 
.Additionally, the Santa Clara site lies to the southern edge of a population base of 10 
million persons in which most of the San Francisco Forty Niner fans reside. One would 
expect significant new travel impacts, pmiicularly in the Peninsula and parts of the East 
Bay as a greater percentage of fans travel further, often by car, than is currently the case 
with a mid bay Sm1 Frm1cisco stadium. This concern should be addressed. 

RESPONSE FF-4: There appear to be some errors and omissions in the FEIR. 
Corrections should be made before cetiification. 

The San Francisco Forty Niners need a completely retrofit Cm1dlestick or a new state 
of the art stadium to improve fan experience and to bring their stadium revenues in line 
with those of most other NFL teams. The proposed Santa Clara site is too small and too 
challenged environmentally, as outlined above. I don't believe many of these challenges 
cm1 be mitigated. While I have served for the last 8 years as a planning commissioner on 
the San Francisco Planning Commission, my comments are those of a life time Bay Area 
resident, San Francisco Fmiy Niner fan and long time season ticket holder m1d do not 
represent the official position of any governmental entity. 

Michael J. Antonini 
Member Plmming Commission 

City and County of San Francisco 
(415) 776-1900 

(415) 533-2829 
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STATE Of CALIWlRNIA IDJSINESS TflANQpoRTATlON mp UffiWINfl_&AGUJl<:.tlN!!<C'iL_ ______ _...aAi11'llN'"'O!bLD!1J8,.Ci11HW"'ARZ"""&..,NE"'GG""'-'!a!6 .... Gov...,emor""' 

DEPARTMENT OF TRANSPORTATION 
111 GRAND AVENUE 
P. 0. BOX23660 
OAKLAND, CA 94623.{)660 
Pi{0~(5l0)622-6491 
F~(510)28€rl55o9 
'ITY 711 

December 8, 2009 

Mr. Jeff Schwilk 
Planning Division 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clam, CA 95050 

Dear Mr. Schwilk: 

Fin. your power/ 
&erurtt:~~rtJ.J 

SCI237177 
SCL-237-R5.83 
SCH#2008082084 

49ers Santa Clara Stadium Project- Final Enviromnental Impact Report 

Thank you for continuing to include the California Department of Transportation (Department) 
in the environmental review process for 1hc 49crs Santa Clara Stadium Project. The following 
comments are based on the Final Environmental Impact Report (FEIR). 

Porecatding 
Response B-3 ·On page 133 of the Draft Environmental Impact Report (DEIR), traffic volume 
for cumulative conditions were estimated by adding traffic volumes from pending developments 
to bacl::grounc! plus project traffic volumes for each study period. The Department believes the 
"Traffic Volume for Cumulative Conditions" or the "Cumulative Growth Traffic Volumes" in 
the DEIR should be considered as Background plus Project Traffic Volumes. Background traffic 
is equal to existing traffic plus generated traffic derived from pending and approved projects · 
under general plans or other planning documents. Background Conditions usually reflect near­
term, so the 2030rcgional traffic forecasting model is not used for background traffic. Typical 
California Environmental Quality Act (CEQA) c!ocuments in the Bay Area address cwnulative 
traffic impacts for the long term horizon: such as year 2030, or 2035, or 20 years after 
constiilction completion, instead of short-term impact~. Since the 49ers Santa Clam Stadium w.ill 
be a major traffic gener~tor we recommend that the FEIR identify and mitigate year 2030 or 2035 
traffic impacts, particularly on the near-by ramps and freeway segments of US 101 and State 
Route (SR) 237. 

Response B-4 - The DEIR should provide turning traffic diagrams and intersection traffic 
analysis for the planned parking locations. If final.parking locations are significantly different 
from the planned locations, the Transportation Management and Operations Plan (TMOP) should 
provide supplemental information in conjunction with the updated turning traffic at study 
intersections. 
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Highway Operotitms 

Dec-8-09 3:04PM; 

Response B-5 -It appears that the entrance to the Golf and Tennis Club can only be accessed 
from Stars and Stripes Drive. On game days when eastbound Tasman Drive is closed, the only 
access to the Golf and Tennis Club is from westbound Tasman Drive. This is not practical for 
vehicles corning from west of the Golf and Tennis Club. 

Page 2/3 

Response B-6 -How will the closure time uf eastbound Tasman Drive be determined so as not to 
substantially impede the office park employees from going home? 

Response B-8- Table 19 in the DEIR should also show how many vehicles are arriving from the 
west and these vehicles shquld be included in your tr.Ufic operational analysis for the Great 
America Parkwayffasman Drive and Centennial Boulevattl/Tasman Drive intersections. 

Response B-9- How will the TMOP monitor the off-ramps queuing back onto the freeway? 
Directing vehicles to other ramps may cause these other ramps to also queue back onto the 
freeway. The impact to the fn:eway system is not adequately addressed 

Response B-10- The CEQA requires that significant impacts be identified and mitigatt:d where 
feasible. Therefore, this development should mitigate this impact or provide f:iir' share fees 
towards mitigation f\Jr this impact, regardless of whether the improvement is programmed or not. 

Response B-11 - If the identified mitigation is not feasible, alternative mitigation should be 
proposed to address this issue. 

Response B-12, First buUet - Although the relevant jurisdictions have not addressed weekend 
conditions in adopted policy, it is crucial that the weekend traffic impacts be addressed and 
mitigated. 

Response B-12, Second bullet- Mitigation does not always need to be capacity incn:asing. If 
adding capacity is not feasible, the City should evaluate alternatives to reduce vehicular volumes. 

Response B-12, Third bullet- The traffic analysis does not show that the congestion can be 
adequately managed. In addition, officers at the intersections will not be able to see the impacts 
on the freeway. 

Response B-13- Mitigation does not always need to be capacityincreasing.lf the City 
detemrlnes that adding capacity will induce growth the City should evaluate alternatives to 
reduce vehicular volumes to mitigate this impact. 

Response B-14- The City may need to consider reducing parking or other additional Traffic 
Demand Management measures to reduce project impacts. 

Response B-15 - Please explain how the traffic control center at the stadium will monitor the 
referenced ramps. Also. vehicles that queue back onto the freeway from these off-ramps could 
cause safety concerns between these queued vehicles and the fast moving treeway mainline 
vehicles. This safety concern validates the need to mitigate this impact. 
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cause safety concerns between these queued vehicles and the fast moving freeway mainline 
vehicles. This safety concern validates the need to mitigate this impact. 

Response B-17 - This response still does not addtess the impacts. It just states thai the impacts 
will only occur on two weekday nights and weekends. 

Response B-18 -The Lawrence Expressway ramps (northbound and southbound) at El Camino 
Real are two intersectiqns on a state facility. These intersections need to be analyzed as separate 
intersections per State requirements. Due to the close pro1.imity of these two intersections, it is 
especially important to analyze them separately to determine if one intersection causes any 
impacts to the other intersection. 

Should you have any questions regarding this letter, please call Y atman Kwan of my sraff at (510) 
622-!670. 

Sincerely, 

LISA CARBONI 
Dishier Branch Chiet 
Local Development -Intergovernmental Review 

c: Stare Clearinghouse 

Pege 3/3 



Kimberly Green 

From: 

Sent: 

To: 

Dominic Caserta [dominic@dominicforcalifornia.com] 

Monday, December 07, 2009 11:53 AM 

Kimberly Green 

Subject: Re: call received 

Kim: 

Will do. 

Cheers, 
Dom 

On Mon, Dec 7, 2009 at 11:32 AM, Kimberly Green <KGreen@santaclaras_a,gov> wrote: 

Page 1 of 1 

I received a call this morning from a person request a to speak to you. He said he was a friend and he would like to 
speak to you regarding the vote on the stadium and personal. 

contact: 
Casey Beyer 
31 0-944-1503 

... Kim 

The information contained in this email may be privileged, confidential and exempt from disclosure under applicable law. The information is intended only for 
the use of the individual or entity to which it is addressed. If you are not the intended recipient or tile employee or agent responsible to deliver it to the intended 
recipient, you are hereby notified that any use, dissemination, distribution or copying of this communication is strictly prohibited. If you have received this 
message in error, or are not the named recipient(s), please notify the sender immediately by reply email and delete this message from your computer. Thank 
you. 

12/8/2009 



CITY OF SUNNYVALE 
456 WEST OliVE AVENUE • SUNNYVAlE, CAliFORNIA 94086 • (408) 730-7480 

December 7, 2009 

Jennifer Sparacino 
City Manager 
City of Santa Clara 

Office of the City Manager 

1500 Warburton Avenue 
Santa Clara, CA 95050 

SUBJECT: 49ers Stadium Project 
Final Environmental Impact Report 

Dear Ms. Sparacino: 

RliC!:IYED 

DEC - 7 2009 
OFF.ICE OF IH~ MAYPh 
Qll'l Of SANTA CLARA 

I would like to thank you for the opportunity to participate in the environmental review process for the 
proposed 49ers stadium project in the City of Santa Clara. We recognize that bringing a signature 
sporting and entertainment facility to the Santa Clara County will result in substantial economic 
benefits not only to the City of Santa Clara, but to the entire South Bay region. To ensure that the 
positive aspects of the project can be fully appreciated by neighboring cities, we know you share our 
interest in addressing and mitigating environmental and operational impacts. 

To that end, the City of Santa Clara has created a collaborative working committee consisting of the 
mayors and city managers of Santa Clara and Sunnyvale to address the various environmental impacts 
of the project that are identified in the Draft Environmental Impact Repott (DEIR) and any other 
substantive intercity issues that develop as the project moves forward. The City of Sunnyvale provided 
comments on the DEIR, and the Final Environmental Impact Report (FEIR) states that many of our 
concerns will be addressed as the project is more fully developed, including preparation of a Traffic 
Management and Operations Plan (TMOP). We believe that a comprehensive and effective TMOP is 
essential for a project of this magnitude because of its regional impacts and appreciate that a primary 
goal of the working committee will be to work cooperatively on preparing this plan. We expect that 
the TMOP will adequately address Sunnyvale's concerns related to traffic impacts on our local street 
system, possible overflow of parking into Sunnyvale neighborhoods, and staff and support costs for 
public safety and other municipal services. We also expect that the TMOP will identify sufficient 
funds or a source of financing to cover the necessary capital and operational expenses. 

After reviewing the FEIR and the responses to our submitted comments on the DEIR, we would like to 
highlight several issues that need to be more fully discussed and adequately mitigated through the 
TMOP process: 

l. The effect of traffic congestion on emergency response times to adjacent neighborhoods. 

FOR DEAF ACCESS CALL TDDniY (408) 730-7501 FAX (408) 730-7699 
Printed on Recycled Paper 



2. The FEIR states that through the TMOP and the formation of a Stadium Authority a joint 
powers agreement or equivalent will be enacted to identifY and provide logistics and resources 

for management of stadium traffic and operations. We trust that the TMOP will identifY the 
level of resources that are available from each affected jurisdiction, and develop a mechanism 
whereby resources will be provided to ensure public safety and safe traffic operations. 

3. The intrusion of stadium parking into neighborhoods and commercial/industrial areas along 
the Tasman light rail line in Sunnyvale. 

4. Economic and access impacts to commercial businesses on Wildwood Avenue. 

5. Traffic safety impacts of controlling traffic access from Lawrence Expressway to Wildwood 

A venue, Sandia A venue, and Palamos Drive and the resulting queues from traffic backing up 

into high speed expressway traffic. 

In conclusion, Sunnyvale understands the unique cultural and economic opportunities presented by 
hosting a National Football League franchise and constructing a major sports and entertairunent venue. 
A stadium would be a cornerstone attraction for all communities in the South Bay area. We appreciate 
that the operational impacts on affected government agencies have been acknowledged and that the 

working committee will develop solutions to stage successful events with a dedicated funding source. 
We appreciate your commitment to address our concerns as this stadium project proceeds and look 
forward to participating on the working committee to resolve the many outstanding issues surrounding 

this project. 

City Man er 

Cc: Sunnyvale City Council 

Santa Clara City Council 
Hanson Hom, Director of Community Development 

Marvin Rose, Director of Public Works 

Don Johnson, Director of Public Safety 
David Kahn, City Attorney 



49ers Santa Cl 
Stadium Proj 
EIR 

City Council 

December 8, 2009 

California Environmental Quality Act 
•!• EIR Purpose: An EIR is an informational document that: 

Dlnforms the agency of significant environmental effects 

Dldentifies possible ways to minimize or avoid those effects 

DDescribes reasonable alternatives to the project 

DRepresents one category of information that decision 
makers will use 

1 
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DNeed not be an exha,t:Jsfive·evaluation, but sufficient in light of ;;;; 
h t . bl f \ ;,;b··~· .· ,. "'•<.;;;;;;<' P'b ; ': • 

w a 1s reasona y ea§l er l .·.·. ,,c: .. ·. '. l t:{ ·' ..... \ \~. 
ODisagreement amon§2$~pert~ doE;i$'li:dt.roe'<;lQ ~~·Eirfj~ ·~qJfi1 f \ v• 

adeCJuate .· ...... ·. I ·.\ .. ,:~ :;;;;',!''·, ·•··. ;,, ,'' \; c,·;, :,~ ["> 1 

DObjective is not perf~ction;·b~t$d~q~~6vC6({inpr~te~~ss~da!JL' 
good faith effort at disclpsure ', · ···· 

' '"·····"""''' ''"''''. " 
II C,J. \ .... 

:· ;, > '),:-:'', '\t ,y .• ,"" ' 
, ,.. :> Yc·'f ···.·.·· .......•.. \ 
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California Environmental Quality Act 
•!• CEQA Process: EIR preparation and certification is a public 

process: 

DPresents a description of the proposed project 

DReCJuires early consultation and notification: Seeping and NOP 

OSeeks expertise and input: agencies and the general public 

DReCJuires minimum circulation and availability for comment: 
minimum 45/10 day reviews 

DEIR must be deemed adeCJuate and certified prior to any 
on the project 
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ODraft EIR circulated on J0ly'3o·;·~~tended to A~gust 28, f~r61£ . 1.:\; 
day review (min. 45) (ifJ,;>~~:~:: ,/ 

1
?&{;8. \ .. (, 2· 

OPublic review generate~;'Ll~1:e9ponses, inclf,icjin'g;•·13 Stat~, 
regional and local ag~fi)cies l Jr''•''• :: ·· • '''· 

0 Staff met with staff ff;~~ {gt·h~{ ageQ!?i~~ :;:,;!;' .. :\ f' "~~··2,. 
OCity has responded to~;cGm'm~nts,,il'l,EinalrEtlR ?nd am~rid~~; 1, I i 

text of document ascn~cessar;y•'''ii\·~i'i"i\ i wn fi!l. f;l [i2 ,··•:,) 
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Project Evaluated by 
•!• 5 Key Components: The ElR defines the following 

components: 

0 Design and construction of a 68,500 seat stadium 

0 Relocation of an existing substation 

0 Construction of a new shared parking structure 

0 Off-site parking program 

0 Transportation Management Plan 

,.<' 
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( 1) General Plan Amendr:i:),~n.t~~.} '}mend ~ent .. ~~~1~.~ Baysh?re \,I.J 
North Redevelopment 819,@ (~)f[Jl rezomng qf~§t~ii!rl•um/Trammg \ f"·;;;:;; 
Facility (4) vacation/ab~Rf~9.nTne,nt of existing),tQ~~'l92,~BPf:~.,.~al ont':: 
tentat1ve map (6) appr~JVfl;ofD!!)A and r~J~t~d C~li)yeY~nc~t '1~1, 1

1

\ ~~ 
documents (7) creatiom·of jparkthg g.y~rtr~.y~qne; (8) cr~fatig~ ~!: i''· 1 ~· 
joint powers Stadium ~~tlibri!Yt,(9;2t!J,a(~in~~0~~fia~.S~ (1gQ)~~fi;i:~Jte,, 1 I 
park1ng program (11) qopstrucpt1.<y~ of6"~tqrY: P9~~1fl9 W:lrag.~ C1j~),,'ii'l 

I relocation Of electrical ~~J;>st.att?'~;(13) Cfeatj(jf'{o'ffiliar'feing'di'sfrict'f 

Lotels (14) approvalr.t;!~?~~~·~'Q:·~~IIot 11:1::,~~~;5~1 •. i'''''";« f /1 

[\"'/~<:?,_:>;~::_ T-+~,~~_,"' ,;J JJ!&;<::/'' «'-'>-',<'">.:, 

Project El R Analysis 
•!• Significant Unavoidable Impacts: Effects not fully mitigated: 

0 Hazardous Materials Exposure -worst case analysis 

0 Transportation - Intersections during large event Peak 
hour 

0 Air Quality- Vehicle emissions during large event Peak 
hour 

0 Noise- Residential receptors during large events 

4 



Project EIR Analysi 
•!• Less Than Significant wi1thHMi1:ia~:~tl<>n: 

mitigation: 

0 Water Quality -
Runoff 

0 Vegetation and 

0 Air Quality-

0 Noise-

0 Energy- Facilities 
transportation 

Project EIR Analysis 
•!• Mitigation calls for development of a Transportation 

Management and Operations Plan (TMOP) that will include 
other jurisdictions working with the City, the Stadium Authority 
and the Team in coordinating transportation activity related to 
significant stadium events. The TMOP contemplates 
coordination via three associated components: 

0 Policy Level Committee 

0 Staff Level Working Group 

0 JPA for Public Safety Coordination 

5 



Council Action - December 15, 2009, and beyond 
•:• In order to carry out or approve a project (per Section 15091 of CEQA 

Guidelines), and if the EIR has been certified, the Council must make 
written findings that address: 
D That changes have been made in the project or mitigation required to 

lessen significant impacts (e.g., conditions of approval) 

D That certain mitigations may not be within the jurisdiction of the lead 
agency 

D That specific economic, legal, social, technological or other overriding 
considerations make certain mitigations or alternatives infeasible 

D That these findings are supported by substantial evidence in the record, 
and 

D That the agency shall adopt a Mitigation Monitoring or Reporting 
(MMRP) to track implementation of mitigation measures 

6 
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Santa Clara connnissioners revie·w final report on 
envir~nnnental hnnact of 49ers stadhun nr<;>posal 

By !"loward 1 Negative impacts 
hmmtz@me 
Posted: 11/ 

Updated: 
11

' The staff report identified several unavoidable 
imnads in ::1 "wnrc::t r::~c::P c::rPn::~rin " .. surh ::1<:: ::1 

The report does leave a number of questions 
unanswered, notably in the public 
transportation and parking areas, which city 
officials concede will remain 
speculative until the true measure of an NFL 
game on the Silicon Valley city can be 
evaluated in the future. 



Meeting Date: 06/02/09 AGENDA REPORT Agenda Item # 3A 
~~, Santa Clara 

hf!t'!:~ 
City of Santa Clara, California 

'lfUP 
2()01 

Date: May 29, 2009 

To: City ManagetJExecutive Director for City Council/Redevelopment Agency Action 

From: Assistant City Manager/ Assistant Executive Director 

Subject: Joint Council and Redevelopment Agency "Committee of the Whole" Special 
Meeting to Consider a Proposed Tenn Sheet Between the City of Santa 
Clara/Redevelopment Agency and the San Francisco 49ers for the Construction and 
OnPrntion of an NFT, Starlinm 

Public safety costs attributable to NFL games, 
including an amortization charge for capital 
equipment dedicated to the stadium, will be 
included in reimbursable expenses to the City 

up to a maximum annual amount 





Conclusions 
• What we don't know: 

-Unknown impact from traffic and associated 
risks to safety & quality of life 

• What we do know: 

- SF 49ers will impose a limit on spending for 
public safety - without knowing extent of risks 

- Net loss of $67 Million to General Fund 

,, 
till till 



Santa Clara Plays Fair 
www.SantaClaraPlaysFair.org 
P 0 Box 6244 Santa Clara, CA 95056-6244 

Madame Mayor, Santa Clara City Councilmembers and City Staff, thank you 
& good evening. I'm Bill Bailey and I have lived in Santa Clara for 20 years. 
I'm the Treasurer of Santa Clara Plays Fair<dot>org. All of us are volunteers. 

Candlestick Point: 
County Fairgrounds: 
Hunters Point: 
Santa Clara: 

82 acres. 
152 acres. 
493 acres. 
17 acres. 

Putting a 14-acre stadium on a 17-acre site is exactly why this Environmental 
Impact Report is uncertifiable. It's 4,400 pages state explicitly that the San 
Francisco 49ers will NOT be mitigating any of the damage done by their 
publicly-subsidized stadium. 

First, gridlocked traffic. NFL and other events will reduce 17 intersections 
north of U.S. 101 to a near standstill. The 49ers' "solution"? Drop 160 
police officers in the middle of that mess. And pray. 

Second, road closures. The very idea of closing Tasman Drive and Agnew 
Road - for a football game- proves that the stadium site is not viable. No 
roads are closed at Candlestick today, and none will be closed at 
Hunters Point. Road closures here should not be tolerated by residents and 
businesses north of U.S. 101. 

Third, inflated mass-transit figures. It defies common sense to claim a 26% 
figure here, while Candlestick today achieves only 18%. 

Fourth, pushing 19,000 cars onto private lands. This EIR actually calls for 
businesses in a parking district to clear their own parking lots at 3:00 pm on 
workdays just for 49ers fans. It's simply wrong to victimize businesses 
that contribute far more to our city than the 49ers will. 

Paying $114,000,000 in public subsidies for a project this flawed is bad 
business for Santa Clarans. Please: Do not certify this highly faulty EIR. 

Thank You. 

William F. Bailey . Page 1 of 2 December 8, 2009 



"First..." : 

Santa Clara Plays Fair 
www.SantaClaraPlaysFair.org 
P 0 Box 6244 Santa Clara, CA 95056-6244 

---··- ------~···············-~····· 

"The project does not, therefore, propose to implement 
any ofthe physical improvements described below." 

[Emphasis mine.] --FINAL EIR, Page 168 
-- Draft EIR, Page 204 

. " ... Santa Clara Police Chief Stephen Lodge says his department's 
1 force of 147 officers won't be adequate on game days, with more 
than 68,000 people descending on a city of 114,000. 

Lodge estimates he'll need at least 160 officers on game days and 
has proposed creating a pool of available officers from nearby 
agencies that he can draw from ... " 

1-- http://wv•w. sfgate.com/cgi-bin!article.cgi?f=/c/a/2009/05!19/MNC917 AO IA.DTL 

1 -- The 160-officer count was clearly and publicly stated in City Council Session. 

"Second ... " : 
Closure of Tasman Drive and Agnew Road, plus police checkpointlentrv 
control points along Lafayette Street, Agnew, Lawrence, Great America 1 

) and North First Street. j 

L_ --Draft EIR, Page 186, Figure 61 [ 

"Third ... " : 
I-ALL mass transit u.iiii~ation percentagesiNcl.uoECharte_r_B~ses. 
I Thi~ is ~n "apples-to-apples" comparison. 

"Fourth ... " : 
~~~----~---------~------~-~~~-

"Although the Traffic Management Plan assumes that the office parking 
lots to be used by the stadium will be vacated prior to 3:00pm on a 
weekday game dav, ... " 

[Emphasis mine.] --Draft EIR, Page 178 

William F. Bailey Page 2 of 2 December 8, 2009 



12/8/09 

Mayor and City Council 

Comments on Certification of 49er FEIR 

If this graphic that appeared in the SJ Mercury on Monday, December 7, 
2009, is correct when it shows "July 2010: City Council considers approval of 
key elements of stadium project, including zoning, parking and public safety 
issues," then the FEIR cannot be certified tonight. 

Let me speak to the consequences of not requiring all EIR elements being 
finalized before the FEIR is certified. If all elements are not finalized 
before the FEIR is certified, the City of Santa Clara could and probably 
would end up with a disastrous, long term problem as it has with the 
replacement Kaiser Hospital project at Homestead and Lawrence. 

The FEIR in March 1995 stated that 4 entrance/exits were required. As 
recently as June of this year, 2009, the City of Sunnyvale and Kaiser Hospital 
have been "negotiating " over allowing a left turn out of the Kaiser campus 
onto westbound Homestead. As of now they have agreed to a two year "trial" 
of allowing left turns at this signaled intersection. 

You may ask why is she talking about Kaiser's problems, well, it is because all 
problems involving the Kaiser project are the responsibility of the City of 
Santa Clara-the Lead Agency. 

Also, at the Kaiser site, Forge Dr. has continued to be considered a viable 
entrance/exit option; it is not. On 4/2/09, in preparation for a City of 
Sunnyvale public outreach meeting considering allowing left turns from Kaiser 
onto westbound Homestead Rd. I made two inquiries as to the status of Forge 
Dr., located in Cupertino, CA. 



I first contacted: 
Assessor's Office- Mapping & Title Identification [408]299-5550 

I spoke with Pauline Coleman and was told that as of 1/1/09 [the Assessor's 
Office last data update] Forge Dr. was not a dedicated street. Ms. Coleman 
suggested that I check with City of Cupertino [where Forge Dr. is located] to 
see if the status has changed since 1/1/09. 

My second contact on 4/2/09: 
City of Cupertino - Public Works 

I spoke with Heather Phillips from Planning who relayed a message from David 
Stillman that Cupertino currently does not want to make Forge Dr. a public 
street because of the costs involved. 

Problems that cannot be solved now will continue to be problems in the future 
that cannot be solved and will have disastrous results. 

Nancy Lang 
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Saturday, December 05, 2009 

RE: comments on final EIR and future public vote; per the agenda of the Tues. Dec. 8 
meeting of City Council 

To members of City Council, Santa Clara, Ca. 

I am a homeowner living near Tasman and Lafayette, and own a small business on 
Lafayette. 

SS-1 

These comments were originally sent via email to Jeff Schwilk, but I did not receive any 
confirmation they were received or that these comments would be communicated to the 
council. My comments were sent via email because I received notification of the Dec. 8 
meeting via email at 2:15 PM on Thursday, Dec. 3, leaving insufficient time to write up 
comments, mail them via regular mail and have the planning office receive them by the 
end of the week, as required by the notification. I feel strongly that the city should notify 
citizens early enough to provide adequate time in advance for them to submit comments 
properly. Additionally, there was no email address to respond to in the notification. I 
had to call the office and be transferred to several different people to get an address to 
send to. It circumvents public comment to a degree by giving inadequate notification like 
this, particularly for concerned citizens who cannot attend the meeting in person. I 
strongly urge city offices to give citizens adequate notice in the future. 

At the plruming commission meeting where the commission recommended approval of 
the EIR, the commission noted that there was no plan associated with the EIR, and that it 
was highly unusual for the commission to consider an EIR without a plan. 

Because of the conspicuous absence of any plan, I am very concerned about several 
things: 
1. Just what is the actual stadium plan, in detail, that this EIR is supposed to apply to? 
2. Do the assumptions in the EIR adequately reflect that plan? 
3. If the actual plan deviates significantly from the assumptions in the ElR, will the EIR 
be declared invalid and/or will the EIR be properly revisited and revised with real data, 
this time based on assumptions from the actual plan? 
4. Will the public be allowed to review and comment on a revised EIR, the same as the 
initial EIR? 

lfthe answers to #2 through #4 are "No", then I think there are notable public-deception 
problems afoot with this project, particularly if the EIR that underwent such public 
scrutiny is not the one that correctly applies to the final project plan. It seems like the 
49ers are pulling some kind of stunt by not submitting documents in an orderly manner. I 
think the public, particularly living in the shadow of the site, has a right to know exactly 
what the actual stadium plan is before any EIR or other approvals. How was it even 
possible for a legitimate and accurate EIR to have been created without a specific detailed 
plru1 to follow in the first place? Because of this, already there is an appearance of 
impropriety in the stadium project. 



Additionally, because of the lack of a formal, comprehensive plan, I am very concerned 
about what it is the public will be voting on. It would be impossible for an informed 
public to properly determine whether to vote in support or otherwise without a detailed 
project plan stating exactly what they are voting for. In the "term sheet" under section 
1.3 "Effect of Term Sheet" it says, "This Term Sheet is intended to provide a general 
framework for the subsequent negotiation of definitive agreements ... and is not 
intended to create any binding contractual obligations on any Party or to commit any 
Party to a particular course of action." So basically the term sheet is merely a basis for 
negotiation and has no binding legal value with regards to any project. It does not 
adequately address every aspect of the project in sufficient detail for the public to make 
an informed decision on a project of this scale, and has no binding legal effect even if it 
did. Spending hundreds of thousands of dollars to have the public vote on a non-binding 
"term sheet" instead of an actual project plan, would be a nonsensical waste of money, 
resources and everyone's time, to say the least. The public should be voting on the actual, 
comprehensive, detailed plan for the stadium, and nothing less. 

The more irregularities like this are observed during the process, the more reasons there 
are to not support the stadium, and the more reason to be suspicious of proponents and 
those involved in the stadium project. As such, I would urge the council and plmming 
commission in the strongest possible terms to insist on a formal, comprehensive, detailed 
plan as soon as possible, and disseminate the complete plan to the citizens of Santa 
Clara before any public vote or further council approvals related to the proposed 49er 
stadium project. 

I would like my comments to be considered at the council meeting of Dec. 8 and to be 
part of public record. Please let me know if there is anything more I need to do to 
accomplish this. 

I look forward to hearing your responses. 

Thank you, 

Kevin Brown 
2216 Calle De Primavera, 
Santa Clara, CA 95054 
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6~-\ HOGE, FENTON 

JONES & APPEL, INC. 
Attorneys at Law I Serving Northern California since 1952 ~~~~nit 

- ,- - 408.947.2404 r ~~ ~m@hogtftntonoom 
~12-/81 December 7, 2009 

Jit U.S. Mail 

Ron Diridon, Jr. 
Secretary for the Redevelopment Agency 
Redevelopment Agency of the City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

Re: Notice of Intent to Conm>ence an Action by Filing a CEQA Petition for Writ of 
Mandate 

Dear Mr. Diridon and the members of the Redevelopment Agency of the City of Santa Clara: 

I o'7 

PLEASE TAKE NOTICE that pursuant to Public Resource Code Section 21167.5, 
Cedar Fair L.P. intends to commence an action by filing a Petition for Writ of Mandate under the 
provisions of the California Environmental Quality Act against the City of Santa Clara and d>e 
Redevelopment Agency of the City of Santa Clara challenging the failure to certify an 
environmental impact report or adopt a negative declaration and to make associated findings 
prior to the approval of the Term Sheet by and among d1e City of Santa Clara, the 
Redevelopment 1\gency of the City of Santa Clara, and Forty Niners Stadium, LLC on June 9, 
2009. 

Thank you for your anticipated cooperation in this matter. 

JAH: jah 

81989\Ltt\516309 

Sincerely, 

HOGE, FENTON, JONES &APPEL, INC. 

Sean A. Cotde 
John A. Hickey 
Attorneys for Cedar Fair L.P. 

San Jose Office I 60 South Market Street, Suite 1400, San jose, California 95113-2396 

phone 408.287.9501 fax 408.287.2583 www.hogefenton.com 



1 SEAN A. COTTLE- SBN 146229 
JOHN A. HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408) 287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

Z~\l'i DCD -l p 2: 58 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., 

11 Petitioner, 

12 vs. 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF 

14 THE CITY OF SANTA CLARA; AND 
DOES 1 THROUGH 25, 

15 

16 

17 

Respondents, 

and 

FORTY NINERS STADIUM, LLC, 
18 AND DOES 26 THROUGH 50, 

19 .· Real Parties in Interest, 

20 

21 

No. 1 0 9 C V 1 5 8 8 3 6 
VERIFIED PETITION FOR WRIT OF 
MANDATE 

(California Environmental Quality Act, Pub. 
Res. Code § 21000 et seq.; Code of Civ. 
Proc. §§ 1085 and 1094.5) 

22 Petitioner, CEDAR FAIR L.P., alleges as follows: 

23 PREFATORY STATEMENT 

24 1' By this petition, Petitioner, CEDAR FAIR L.P. ("Cedar Fair"), seeks a 

25 peremptory writ of mandate vacating approval by the City of Santa Clara ("City") and the 

26 Redevelopment Agency of the City of Santa Clara ("Agency") of a Term Sheet ("Term 

27 Sheet") by and among the City, the Agency, and Forty Niners Stadium, LLC ("49ers"), an 

28 affiliate of the San Francisco 49ers NFL franchise. The Term Sheet sets forth the basic 

Petition for Writ of Mandate 
81989:516324_6 

-1-

.. 
' 



1 terms of a transaction to develop a stadium in Santa Clara that would be the home field of 

2 the San Francisco 49ers. 

3 2. The California Environmental Quality Act ("CEQA") requires the City, as lead 

4 agency for the stadium project, to prepare and certify an environmental impact report 

5 ("E!R"} before approving the project. VVhen the City and the Agency approved the Term 

6 Sheet in June 2009, the City and the Agency violated CEQA, because the City and the 

7 Agency approved the Project without first certifying an EIR. 

8 3. In approving the Term Sheet, the City and Agency increased the political 

9 stakes by publicly defending the stadium project over objections, put the City's and the 

10 Agency's official weight behind the project, committed to devoting substantial public 

11 resources to the project, and announced a detailed agreement with the 49ers to go forward 

12 with the project, creating a circumstance whereby the City and the Agency will not be 

13 easily deterred from taking whatever steps remain toward the project's final approval. 

14 4. Consequently, although the City has subsequently prepared an EIR for the 

15 stadium project, that EIR still fails to meet the City's obligations under CEQA. As the 

16 California Supreme Court has recognized, when a city reaches a binding, detailed 

17 agreement with a private developer and publicly commits resources and governmental 

18 prestige to that project, the city's reservation of CEQA review until a later, final approval 

19 stage is unlikely to convince public observers that the agency fully considered the project's 

20 environmental consequences. 

21 THE PARTIES 

22 5. Petitioner, CEDAR FAIR L.P., is a master limited partnership organized under 

23 the laws of the State of Delaware, headquartered in Sandusky, Ohio. Cedar Fair is the 

24 owner and operator of the California Great America amusement park ("Great America") 

25 located in Santa Clara, California. 

26 6. Respondent, CITY OF SANTA CLARA, is a local governmental entity duly 

27 constituted under the constitution and laws of the State of California. The City approved 

28 

Petition for Writ of Mandate 
81989:516324_6 

-2-
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1 the Term Sheet through its City Council acting in the capacity as the legislative body of the 

2 City. 
) 

3 7. Respondent, REDEVELOPMENT AGENCY OF THE CITY OF SANTA 

4 CLARA, is a governmental entity duly constituted under the constitution and laws of the 

5 State of California. The Agency approved the Term Sheet through the City Council acting 

6 in the capacity as the legislative body of the Agency. 

7 8. Cedar Fair is informed and believes that Real Party in Interest, FORTY 

8 NINERS STADIUM, LLC, is a limited liability company organized under the laws of the 

9 State of Delaware, with its principal place of business in California. 49ers is a party to the 

10 Term Sheet and is the applicant for land use approvals for the development of a National 

11 Football League stadium ("Project"). 

12 9. Cedar Fair does not know the true names or capacities of those Respondents 

13 and Real Parties in Interest sued herein as DOES 1 through 50. Cedar Fair is informed 

14 and believes and thereon alleges that said Respondents and Real Parties in Interest are in 

15 some manner responsible for the adoption of, imposition of, or administration of those 

16 laws, ordinances, and regulations of which Petitioner complains herein. Cedar Fair will 

17 amend this Petition to set forth the true names and capacities of the fictitiously named 

18 Respondents and Real Parties in Interest when such information has been ascertained. 

19 STATEMENT OF FACTS 

20 A. The Project 

21 10. The National Football League ("NFL") granted the San Francisco 49ers a 

22 franchise in 1950 and the team's home stadium has been Candlestick Park Stadium in San 

23 Francisco since 1971. The 49ers decided to pursue the development of a new stadium at 

24 the Project site near the team's existing training facility in the City of Santa Clara. 

25 11. The Project would be located on multiple legal parcels that are not directly 

26 contiguous, but that are located in the area bounded by U.S. Highway 101, State Route 

27 237, Lawrence Expressway, and the Guadalupe River in the City of Santa Clara. The 

28 Project site comprises at least four separate legal parcels, including a proposed parking 

Petition for Writ of Mandate 
81989:516324_6 
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1 garage site, an existing electrical substation, a proposed stadium site, and a proposed site 

2 for the relocation of the electrical substation. In addition, numerous public and privately 

3 owned properties have been identified for possible use as existing parking lots. 

4 12. The proposed stadium has a footprint of approximately 14 acres and the 

5 49ers propose to locate the stadium on a 17 -acre parcel that is subject to a long-term lease 

6 between the Agency (as landlord) and Cedar Fair (as tenant). Cedar Fair has three 10-

7 year options remaining on the lease and currently uses this parcel site to provide parking 

8 for visitors to Great America and for special events. 

9 B. Project Approval-Approval ofthe Term Sheet 

10 13. According to a May 29, 2009, Santa Clara City Council agenda report, the 

11 49ers presented a proposal to the City of Santa Clara in April 2007 to locate an NFL 

12 stadium in the City's Bayshore North Redevelopment Area, in proximity to Great America. 

13 From April 2007 through June 2009, City staff and the 49ers engaged in intensive 

14 negotiations on the approval of the Project. 

15 14. According to the May 29, 2009, City Council agenda report, the stadium 

16 would be developed and owned by a separate public agency to be formed by the City of 

17 Santa Clara and the City's Redevelopment Agency. The stadium would be leased to the 

18 49ers for playing their home games during the NFL pre-season, regular season and post-

19 season, and for possible sub-leasing to a second NFL team. In addition to NFL games, the 

20 stadium would be used for other events and purposes, including uses in support of 

21 adjacent Santa Clara Convention Center activities and major activities such as concerts 

22 and other sporting events. 

23 15. According to the May 29, 2009, City Council agenda report, the proposed 

24 stadium would have permanent seating capacity for up to 68,500 seats and would be 

25 designed to expand to approximately 75,000 seats for special events, such as a Super 

26 Bowl game. The stadium structure would have a height of 175 feet, reaching a maximum 

27 height of 200 feet at the top of the light standards. In order to accommodate the stadium 

28 
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1 as proposed, Centennial Boulevard south of Tasman Drive would be abandoned and the 

2 roadway removed except for a restricted travel lane. 

3 16. According to the May 29, 2009, City Council agenda report, from December 

4 2007 through May 2009, City staff and representatives of the 49ers negotiated the Term 

5 Sheet, which serves as "an outline of the stadium deal structure, addressing major issues 

6 of this proposed public/private partnership, including the governance structure, financing 

7 plan, construction cost responsibilities, budget development for stadium operations, ground 

8 rent payments, treatment of stadium revenue, and a number of other key issues that 

9 comprise the core of the proposed Project." 

1 o 17. According to the May 29, 2009, City Council agenda report: "The intent of the 

11 Term Sheet is to document respective commitments and obligations of the involved 

12 parties: the City of Santa Clara, its Redevelopment Agency, and the San Francisco 49ers. 

13 Terms negotiated in this document serve as the basis to inform the Santa Clara community 

14 in preparation for a City-wide ballot measure. Additionally, the Term Sheet serves as an 

15 outline in continuing negotiations between the 49ers and the City in defining and 

16 documenting all aspects of a proposed long-term lease agreement." (Emphasis added.) 

17 18. On June 2, 2009, the City held a City Council and Redevelopment Agency 

18 "Committee of the Whole" special meeting to consider the Term Sheet. 

19 19. On June 2, 2009, The City Council, acting in its capacity as the legislative 

20 body of the City, voted to approve the Term Sheet. The City's approval of the Term Sheet 

21 became final when the City Council declined to reconsider the action at its next regular 

22 meeting on June 9, 2009. 

23 20. On June 2, 2009, the City Council, acting in its capacity as the legislative 

24 body of the Agency, voted to approve the Term Sheet. The Agency's approval of the Term 

25 Sheet became final when the City Council declined to reconsider the action at its next 

26 regular meeting on June 9, 2009. 

27 21. Neither the City nor the Agency took any action to certify an environmental 

28 impact report, adopt a negative declaration, or make other findings pursuant to Public 
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1 Resources Code§§ 21080 or 21081 before the City and the Agency approved the Term 

2 Sheet. 

3 22. No Notice of Determination or Notice of Exemption was filed for the Project 

4 by the City or by the Agency pursuant to Public Resources Code§§ 21108 or 21152. 

5 23. Following the approval of the Term Sheet on June 9, 2009, City staff and the 

6 49ers continued to negotiate and develop the various documents that will eventually define 

7 all aspects of the Project, the end result of which will be a Disposition and Development 

8 Agreement ("DDA"), along with a Ground Lease and Stadium Lease. 

9 c. Respondents Have Foreclosed Meaningful Consideration of the Project, 

10 Its Significant Environmental Impacts, and Alternatives to the Project 

11 24. Notwithstanding the fact that the Term Sheet included language about future 

12 environmental review and compliance with CEQA, the City and the Agency effectively 

13 precluded meaningful consideration of the Project, its environmental impacts, and 

14 alternatives to the Project. 

15 25. Statements made by members of the City Council and officers and 

16 representatives of the City and the Agency on and after June 2, 2009, show that the City 

17 and the Agency, by adopting the Term Sheet, (a) effectively circumscribed and limited their 

18 discretion with respect to environmental review and (b) devoted significant public resources 

19 to shaping the Project and encouraged bureaucratic and financial momentum to build 

20 irresistibly behind it. 

21 26. Public statements by Santa Clara City Council members, Santa Clara City 

22 Manager Jennifer Sparacino, attorneys for the City, and other City staff members, as 

23 recorded on video and included in the official records of the City Council, demonstrate that 

24 the City and the Agency regard the Term Sheet as a binding agreement committing the 

25 City and the Agency to the Project. 

26 27. The City's responses to comments on the Draft EIR further demonstrate that 

27 the City views the Term Sheet as binding and will not allow the scope and terms of the 

28 Project to deviate from the Term Sheet. In response to the Draft EIR prepared by the City, 
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1 Cedar Fair, the City of Cupertino, the City of Sunnyvale, the State Department of 

2 Transportation, the County of Santa Clara, the Santa Clara Valley Transportation Authority, 

3 and others identified feasible mitigation measures or alternatives to the Project that would 

4 lessen or avoid the Project's significant environmental impacts. Some of these mitigation 

5 measures and project alternatives would conflict with the Term Sheet but are otherwise 

6 feasible. However, the Final EIR prepared by the City does not adopt or recommend any 

7 mitigation measures or project alternatives that would conflict with the Term Sheet. 

8 STANDING AND INADEQUATE REMEDIES AT LAW 

9 28. The City of Santa Clara is lead agency responsible under the CEQA for 

10 evaluating the environmental impacts of the Project. 

11 29. The City issued a Notice of Preparation for the Project on August 15, 2008, 

12 and a revised Notice of Preparation on February 23, 2009, acknowledging that the Project 

13 could have a significant impact on the environment. 

14 30. Cedar Fair, other agencies, interested groups, and individuals rnade oral and 

15 written comments on the Draft EIR and raised each of the legal deficiencies asserted in 

16 this petition. 

17 31. Cedar Fair performed all conditions precedent to filing this action by 

18 complying with the requirements of Public Resources Code§ 21167.5 by serving a written 

19 notice of commencement of this action on Respondents and by filing a proof of service of 

20 the written notice of commencement of this action concurrently with this petition. 

21 32. Cedar Fair complied with Public Resources Code§ 21167.6 by concurrently 

22 filing a notice that Petitioner elects to prepare the record of proceedings, subject to 

23 certification of its accuracy by Respondents. 

24 33. Cedar Fair will have complied with Public Resources Code§ 21167.7 by 

25 timely serving an endorsed filed copy of this petition on the Attorney General of the State of 

26 California. 

27 34. Respondents' actions in approving the Term Sheet without having certified 

28 an EIR or adopting findings required by Public Resources Code§ 21081 constitute a 
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1 prejudicial abuse of discretion in that Respondents failed to proceed in the manner 

2 required by law and their decision is not supported by substantial evidence. 

3 35. Respondents failed to prepare, circulate for public comment, or certify an EIR 

4 for the Project prior to approving the Term Sheet. 

5 36. Respondents foreclosed meaningful evaluation of the Project, its significant 

6 environmental impacts, and alternatives to the Project by approving the Term Sheet before 

7 preparing, circulating for public comment, or certifying an EIR for the Project. 

8 37. Cedar Fair has no plain, speedy, or adequate remedy in the ordinary course 

9 of law unless the Court grants the requested writ of mandate to require Respondents to set 

10 aside their approval of the Term Sheet and the actions of the City in preparing and 

11 considering for certification an EIR for the Project. In the absence of such relief, 

12 Respondent's approvals will remain in effect in violation of State law. 

13 38. Cedar Fair has a substantial beneficial interest in ensuring that the City 

14 discharges its public duties in compliance with State law. Cedar Fair has standing to 

15 assert the claims raised in this Petition because their aesthetic and environmental interests 

16 are uniquely, directly, and adversely affected by the City's approval of the Project. 

17 FIRST CAUSE OF ACTION 

18 (Violation of CEQA-Failure to Certify EIR before Project Approval) 

19 39. Petitioner incorporates by reference the allegations of paragraphs 1 through 

20 38 of this pleading as though set forth fully in this paragraph. 

21 40. Section 21100, subdivision (a), of CEQA states: "All lead agencies shall 

22 prepare, or cause to be prepared by contract, and certify the completion of, an 

23 environmental impact report on any project which they propose to carry out or approve that 

i ! 

24 may have a significant effect on the environment." Similarly, section 21151 (a) of CEQA ' ' 

25 states that "local agencies shall prepare, or cause to be prepared by contract, and certify 

26 the completion of, an environmental impact report on any project that they intend to carry 

27 out or approve which may have a significant effect on the environment." 

28 

Petition for Writ of Mandate 
81989:516324_6 

-8-



1 41. Before conducting CEQA review, agencies must not take any action that 

2 significantly furthers a project "in a manner that forecloses alternatives or mitigation 

3 measures that would ordinarily be part of CEQA review of that public project." Cal. Code 

4 Regs., tit. 14, § 15004, subd. (b)(2)(B). 

5 42. The CEQA Guidelines define "approval" as "the decision by a public agency 

6 which commits the agency to a definite course of action in regard to a project." (Cal. Code 

7 Regs., tit. 14, § 15352, subd. (a).) Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 

8 116, 130. 

9 43. Section 15352, subdivision (b) of the CEQA Guidelines (Cal. Code Regs., tit. 

10 14, § 15352, subd. (b)) further defines approval of a private project as follows: "With 

11 private projects, approval occurs upon the earliest commitment to issue or the issuance by 

12 the public agency of a discretionary contract, grant, subsidy, loan, or other form of financial 

13 assistance, lease, permit, license, certificate, or other entitlement for use of the project." 

14 44. To determine when an agency's favoring of and assistance to a project ripens 

15 into a commitment, the line must be drawn neither so early that the burden of 

16 environmental review impedes the exploration and formulation of potentially meritorious 

17 projects, nor so late that such review loses its power to influence key public decisions 

18 about those projects. Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 116,130-31. 

19 45. The California Supreme Court has recognized that postponing environmental 

20 analysis can permit bureaucratic and financial momentum to build irresistibly behind a 

21 proposed project, thus providing a strong incentive to ignore environmental concerns. 

22 Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 116, 135. 

23 46. The California Supreme Court has further recognized that a public entity, by 

24 executing a detailed and definite agreement with the private developer and by lending its 

25 political and financial assistance to the project, may have as a practical matter committed 

26 itself to the project, notwithstanding words that reserve rights to reject the proposed project 

27 or acknowledge that the project is subject to subsequent review under CEQA. When an 

28 agency has not only expressed its inclination to favor a project, but has increased the 
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1 political stakes by publicly defending it over objections, putting its official weight behind it, 

2 devoting substantial public resources to it, and announcing a detailed agreement to go 

3 forward with the project, the agency will not be easily deterred from taking whatever steps 

4 remain toward the project's final approval. Save Tara v. City of West Hollywood (2008) 45 

5 Cal. 4th 116, 135. 

6 47. Besides informing the agency decision makers themselves, an EIR is 

7 intended "to demonstrate to an apprehensive citizenry that the agency has in fact analyzed 

8 and considered the ecological implications of its action." (No Oil, Inc. v. City of Los Angeles 

9 (1974) 13 Cal.3d 68. 86.) When an agency reaches a binding, detailed agreement with a 

10 private developer and publicly commits resources and governmental prestige to that 

11 project, the agency's reservation of CEQA review until a later, final approval stage is 

12 unlikely to convince public observers that before committing itself to the project the agency 

13 fully considered the project's environmental consequences. Rather than being a 

14 "document of accountability", the EIR may appear, under these circumstances, a document 

15 of post hoc rationalization. Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 

16 116,136. 

17 48. To determine whether an agency has approved a project by entering into an 

18 agreement with a private developer, courts should look not only to the terms of the 

19 agreement but to the surrounding circumstances to determine whether, as a practical 

20 matter, the agency has committed itself to the project as a whole or to any particular 

21 features, so as to effectively preclude any alternatives or mitigation measures that CEQA 

22 would otherwise require to be considered, including the alternative of not going forward 

23 with the project. Save Tara v. City of West Hollywood (2008) 45 Cal. 4th 116, 139. 

24 49. The analysis should consider whether, in taking the challenged action, the 

25 agency indicated that it would perform environmental review before it makes any further 

26 commitment to the project, and if so, whether the agency has nevertheless effectively 

27 circumscribed or limited its discretion with respect to that environmental review. Second, 

28 the analysis should consider the extent to which the record shows that the agency or its 
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1 staff have committed significant resources to shaping the project. If, as a practical matter, 

2 the agency has foreclosed any meaningful options to going forward with the project, then 

3 for purposes of CEQA the agency has 'approved' the project. Save Tara v. City of West 

4 Hollywood (2008) 45 Cal. 4th 116, 139. 

5 50. By voting to approve the Term Sheet on June 9, 2009, and as demonstrated 

6 by actions and statements since June 9, 2009, Respondents committed themselves to a 

7 definite course of action with respect to the Project. Notwithstanding Respondents' 

8 subsequent attempts to provide an ad hoc rationalization for the Project by preparing an 

9 EIR, Respondents have effectively precluded any alternatives or mitigation measures to 

10 the Project that CEQA would otherwise require to be considered- including the alternative 
•· 

11 of not going forward with the Project-and have effectively circumscribed or limited their 

12 discretion with respect to the environmental review. 

13 PRAYER 

14 WHEREFORE, Petitioner requests judgment as follows: 

15 1. For a peremptory writ of mandate ordering: 

(a) 

(b) 

Respondent to vacate and set aside its approval of the Term Sheet. 

Respondent and Real Party in Interest to suspend all activity under the 

approval of the Term Sheet that could result in any change or alteration in the 

physical environment. 

(c) Respondent to suspend all consideration and certification of the EIR 

that Respondent or its consultants have prepared for the Project. 

16 

17 

18 

19 

20 

21 

22 (d) Respondent to prepare, circulate, and consider a new and legally 

23 adequate EIR and otherwise to comply with CEQA in any subsequent action 

24 taken to approve the Project. 

25 2. For its costs of suit. 

26 3. For an award of attorney fees. 

27 Ill 

28 Ill 
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1 4. For other equitable or legal relief that the Court considers just and proper. 

2 

3 DATED: December 7, 2009 
HOGE, FENTON, JONES & APPEL, INC. 

4 

5 

6 
B~ae--

Sean A. Cottle~-------~ 

7 
John A. Hickey 
Attorneys for Cedar Fair L. P. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 VERIFICATION 

2 I, Duffield E. Milkie, on behalf of Cedar Fair, L.P., under penalty of perjury under the 

3 Jaws of the State of California , declare as follows: 

4 

5 

6 

1. 

2. 

3. 

That I am the Vice-President and General Counsel of Cedar Fair, L.P. 

That Cedar Fair, L.P., is the Petitioner in the above-entitled action; 

That I have read the foregoing Verified Petition for Writ of Mandate and know 

7 the contents thereof; and that I am informed and believe and thereon declare that the 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

matters stated therein are true. 

Executed on the )_i!:+Jay of December, 2009, at Sandusky, Ohio. 

'JJ;ilaW&JL! 

Verification 



1 SEAN A. COTTLE- SBN 146229 
JOHN A. HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408) 287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

ENDORSED 
·~-~~ ~=o ' I..__.~ 

ZOul OEC -l P 2: 58 

6 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., 

11 Petitioner, 

12 vs. 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF THE 

14 CITY OF SANTA CLARA; AND DOES 
1 THROUGH 25, 

15 

16 

17 
and 

Respondents, 

FORTY NINERS STADIUM, LLC, AND 
18 DOES 26 THROUGH 50, 

19 Real Parties in Interest, 

20 

No. 109CV158836 
PROOF OF SERVICE OF NOTICE OF 
INTENT TO COMMENCE ACTION AGAINST 
THE REDEVELOPMENT AGENCY OF THE 
CITY OF SANTA CLARA 

21 PROOF OF SERVICE BY MAIL 

22 I, the undersigned, say: 

23 I am now and at all times herein mentioned have been over the age of 18 years, 

24 employed in Santa Clara County, California, and not a party to the within action or 

25 cause; that my business address is 60 South Market Street, San Jose, California 

26 95113-2396. I am readily familiar with the firm's business practice for collection and 

27 processing of correspondence for mailing with the United States Postal Service. 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

served copies of the attached NOTICE OF INTENT TO COMMENCE AN ACTION BY 

FILING A CEQA PETITION FOR WRIT OF MANDATE by placing said copies in 

envelopes addressed to: 

Ron Diridon, Jr. 
Secretary for the Redevelopment Agency 
Redevelopment Agency of the City of Santa Clara 
1500 Warburton Ave. 
Santa Clara, CA 95050 

which envelopes were then sealed and, with postage fully prepaid thereon, were on 

12/7/2009 deposited with the United States Postal Service at San Jose, California on 

the above-referenced date in the ordinary course of business; and there is delivery 

service by United States rnail at the place so addressed. 

I declare under penalty of perjury under the Jaws of the State of California that 

the foregoing is true and correct and that this Declaration was executed on 12/7/2009, 

at San Jose, California. 

Proof of Service ~ Notice of Intent to Commence Action 
I \HFJAFS\NDrive\81989\Pos\518424. doc 

~~ ~is Bounds 

-2-



1 SEAN A. COTTLE- SBN 146229 
JOHN A. HICKEY- SBN 219471 

2 HOGE, FENTON, JONES & APPEL, INC. 
Sixty South Market Street, Suite 1400 

3 San Jose, California 95113-2396 
Phone: (408) 287-9501 

4 Fax: (408)287-2583 

5 Attorneys for Petitioner 
Cedar Fair L.P. 

6 

7 

1Ufiq OEC -1 P 2: 58 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SANTA CLARA 

10 CEDAR FAIR L.P., 

11 Petitioner, 

12 vs. 

13 CITY OF SANTA CLARA; 
REDEVELOPMENT AGENCY OF THE 

14 CITY OF SANTA CLARA; AND DOES 
1 THROUGH 25, 

15 

16 

17 
and 

Respondents, 

FORTY NINERS STADIUM, LLC, AND 
18 DOES 26 THROUGH 50, 

19 Real Parties in Interest, 

20 

No. 109CV158836 
PETITIONER'S NOTICE OF ELECTION TO 
PREPARE ADMINISTRATIVE RECORD 

21 Petitioner hereby gives notice of its election to prepare the record of proceedings 

22 herein in accordance with Public Resources Code section 21167.6(b)(2). 

23 DATED: December 7, 2009 

24 

25 

26 

27 

28 

Petitioner's Notice of Election to Prepare Administrative Record 
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HOGE, FENTON, JONES & APPEL, INC. 

B~~v~e~ 
Sean A. Cottle 
John A. Hickey 
Attorneys for Cedar Fair L.P. 



----- Forwarded Message ----­
From: djbre@comcast.net 
To: planningcommission@santaclaraca.gov 
Sent: Tuesday, November 24, 2009 5:01 :52 PM GMT -08:00 US/Canada 
Pacific 
Subject: Fwd: CORRECTION: Please reconsider Stadium Decision of 18 
November 

Correction: This decision was made on Wednesday, 18 November. 
----- Forwarded Message -----
From: djbre@comcast.net 
To: PlanningCommission@santaclaraca.gov 
Sent: Monday, November 23, 2009 11 :37:17 PM GMT -08:00 US/Canada 
Pacific 
Subject: Please reconsider Stadium Decision of 16 Noveniber 

Dear Planning Commissioners: 

I respectfully request that you set aside (rescind) your approval of the 
FEIR for the 49er Santa Clara Stadium Project and re-open the public 
hearings and more fully evaluate the FEIR. Below is a brief list of some of 
the reasons to substantiate my request: 

1. All of the Planning Commission's discussions revolved around that 
you were approving the FEIR and not a project. 

1. According to both the DEIR and FEIR ... there is NO 
indication that the above is true. 

2. Every indication is that this is indeed a "project" as outlined 
in DEIR beginning on Page 1 

2. Because of #1 above. The entire project AND the FEIR need to be 
re-examined for completeness and compliance. 

1. A detailed Transportation Plan needs to be included ... as 
this FEIR relies on a document that does not yet exist 
a. Traffic is a significant issue and "the TMOP will be 
completed for the opening of the stadium" is an 
unacceptable and inadequate response for a FEIR. 
b. All issues relative to mitigating this issue must be 
included in this FEIR. 

2. Significant and effected travel routes and interchanges are 
missing 

3. Parking plan not included, FEIR relies on a document that 
does not yet exist 
a. Parking is a significant issue and having it completed 
"prior to opening day of the stadium for the first year" is an 
unacceptable and an inadequate response. 



b. All issues relative to mitigating this issue must be 
included. 

3. Mitigations are not impartial and information provided is incomplete, 
inaccurate, contradicting and unsubstantiated. 

4. Appendices not available for public review at hearing 
5. Potential stadium usage not adequately evaluated through DEIR or 

FEIR. 

Please rescind your "approval" of this FEIR ... Everyone on the 
Commission said several times, this FEIR has too many shortcomings and 
should not be given a recommendation of "approve" to the City Council. 
Given all the details that you requested to be included with your approval 
... the net-net is that this FEIR is NOT ready to pass to the Council for 
consideration with your stamp of approval, it is woefully incomplete and 
you should not have certified its completeness. 

If you need any additional information or have any questions, please feel 
free to contact me anytime. Please advise if I need to attend the next 
meeting of the Planning Commission or if this document is sufficient to 
request this reconsideration. 

Thank you in advance. 

Sincerely, 
Deborah Bress 
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